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Executive Summary

This report examines the implementation of the third version of the Renewable Energy Directive, as
revised by the Renewable Energy Directive (EU) 2023/2413 (RED Ill), in the Dutch part of the North
Sea, and assesses its implications for offshore wind energy development. It analyses how RED Il in-
teracts with the existing Dutch legal and policy framework and identifies opportunities and constraints
in accelerating offshore wind deployment. Three themes structure the analysis: a) the designation of
Renewables Acceleration Areas (RAAs) and Infrastructure Areas; b) the streamlining of environmental
assessments and the introduction of new legal presumptions; and c) the treatment of unforeseen ad-
verse effects, including their potential monetary compensation.

RED I

At the EU level, RED lIl establishes a new legal architecture to harmonise and accelerate renewable
energy deployment by amending Directive 2018/2001(RED). It sets a binding EU target of at least
42.5% renewable energy by 2030, with an aspirational goal of 45%, requiring significant acceleration
of the energy transition. To this end, RED Ill streamlines, simplifies and shortens planning and permit-
ting, distinguishing between general rules for all renewable energy developments and specific rules
for RAAs and Infrastructure Areas.

The general rules introduce:

1) Coordinated spatial mapping, identifying potential and available domestic areas for renewa-
ble energy plants and related infrastructure;

2) Apresumption of compliance with Article 12(1) Habitats Directive and Article 5 Birds Directive,
treating killings or disturbances of protected species as non-deliberate, when necessary mit-
igation measures are implemented;

3) Apresumption of overriding public interest and of public health and safety, facilitating deroga-
tions where plans or projects do not meet EU environmental obligations;

4) Shorter permitting deadlines, requiring offshore renewable energy projects to be authorised
within three years, unless extraordinary circumstances justify delay.

RED Il also introduces streamlined procedures for environmentally suitable “low-conflict areas”,
namely Renewables Acceleration Areas (RAAs) and Infrastructure Areas. These involve:

1) Planning obligations, requiring Member States to designate suitable areas, thereby excluding
environmentally sensitive areas (e.g., Natura 2000 areas), and to set targeted mitigation rules
for developers;

2) Simplified environmental rules, enabling project-level reliance on streamlined environmental
assessments and presumptions of compliance with nature conservation obligations;

3) Shorter permitting time limits, mandating completion of permitting for offshore projects in
RAAs within two years, unless extraordinary circumstances apply.

Implementation in the Dutch part of the North Sea

In the Netherlands, offshore renewable energy development already operates under a highly central-
ised and streamlined framework based on two main legal instruments: the Offshore Wind Energy Act,
which provides a coordinated one-stop-shop procedure for offshore wind farm planning and permit-
ting, and the Environment and Planning Act, which governs the project procedure for nationally
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significant projects such as offshore grid and storage infrastructure. This framework is complemented
by policy documents, including the North Sea Programme 2022-2027 and the North Sea Wind Energy
Infrastructure Plan, which set long-term ambitions and their operationalisation. Despite this high de-
gree of streamlining, the current system may not meet RED llI’'s new permitting deadlines; procedures
would need to be shortened by at least 1.5 years, indicating the need for further procedural accelera-
tion without compromising environmental safeguards.

Part 2 of the report therefore evaluates possible implementation pathways and three main options for
designating RAAs and Infrastructure Areas in the Dutch part of the North Sea. It concludes that in
order to designate RAAs in the Dutch part of the North Sea, it first has to be examined whether the
strict legal requirements under RED Il are met. For instance, offshore wind areas may fail to qualify as
‘low-conflict’ zones, if they overlap with major migratory routes of birds and marine mammals. Fur-
thermore, the permitting procedure would have to be shortened by roughly 2.5 years. The report also
examines the potential designation of Infrastructure Areas to support long-term planning of grid, stor-
age and hydrogen facilities, although Dutch permitting for such projects is already largely aligned with
RED Ill.

Part 3 assesses the challenges and opportunities for accelerating environmental procedures in the
Dutch part of the North Sea under RED lll, focusing on: streamlined assessment procedures, new
nature conservation presumptions, and the mechanism for monetary compensation.

Streamlining Environmental Assessments

According to the EU Commission, environmental assessments are among the main barriers to accel-
erating renewable energy deployment. In the Netherlands, EIAs and Appropriate Assessments (AAs)
for offshore wind energy projects are conducted by the competent authority, thereby alleviating up-
front economic risks for investors.

Streamlining environmental assessment seeks to identify and address (by means of mitigation
measures) likely significant adverse effects at a strategic level, thereby minimising unforeseen effects
during project-level decision-making. RED Ill therefore encourages Member States to front-load envi-
ronmental assessments so that project-level permitting can rely on predefined mitigation conditions.

Streamlined assessments require early, thorough planning to pre-structure permitting, enabling au-
thorisation by applying pre-established conditions. RED lll allows Member States to designate, in ad-
vance and at a strategic level, the locations and mitigation conditions under which future projects can
be authorised almost automatically from an environmental perspective. In the Netherlands, parcel
decisions already partly perform this function. RED Ill suggests elevating this practice to the strategic
planning level, so that project-level assessments focus on screening unforeseen effects. In the Neth-
erlands, the North Sea Programme could be used for this. Within RAAs or Infrastructure Areas, parcel
decisions would therefore be limited to screening for unforeseen and transboundary effects, provided
the mitigation rules set out in the relevant RAA or Infrastructure Area plan are implemented. In such
cases, parcel decisions would in principle be exempt from full EIA and AA requirements unless
screening reveals unforeseen effects that cannot be mitigated.

However, streamlining depends on two conditions:

1) Location requirement —The designation of RAAs has to comply with the strict requirements of
the directive (see above).

2) Mitigation requirement — RAA plans must include binding mitigation measures to ensure com-
pliance with Natura 2000 and species protection obligations.



Two bottlenecks currently limit streamlining of offshore wind energy development in the Dutch part of
the North Sea. First, it is uncertain whether all designated wind areas in the North Sea Programme
2022-2027 satisfy the location requirement. Although they do not overlap with Natura 2000 sites, past
SEAs and AAs have not demonstrated the absence of significant adverse effects, and it is not fully
established that they do not overlap with major migratory routes. Second, the mitigation measures in
parcel decisions may not meet the mitigation requirement. Under a strict interpretation of Article
15¢(1)(b) RED, measures would need to ensure that no individual of a protected species is killed; a
more lenient interpretation would require only that the population status is not negatively affected. It
is unclear which interpretation will eventually prevail.

Presumptions

In line with streamlined permitting procedures, RED Il introduces several presumptions enabling pro-
jects to be authorised by default through simplified compliance with nature conservation obligations,
thereby permitting their authorisation by default. While essential within RAAs and Infrastructure Areas,
most presumptions also apply to renewable energy projects outside these areas, provided the neces-
sary or appropriate mitigation measures are adopted.

The report identifies three main presumptions:

First, projects located within RAAs are presumed to comply with Article 6(2) of the Habitats Directive
if they implement the appropriate mitigation measures.

Second, projects within or outside RAAs are presumed to comply with Articles 12(1) of the Habitats
Directive and 5(1) of the Birds Directives (prohibiting deliberate killing and disturbance of protected
species), provided that they implement the appropriate or necessary mitigation measures. The differ-
ence lies in the source of the mitigation obligations: projects within RAAs must apply the measures
set out in the relevant RAA plan, while projects outside RAAs must apply necessary mitigation
measures determined on an ad hoc basis.

In both cases, the presumption does release Member States from their overarching obligations: they
simplify project-level obligations while the Member States remain responsible for meeting these obli-
gations at the strategic level. Their application presupposes that RAA plans contain effective mitiga-
tion rules ensuring proportionate and timely compliance with Articles 6(2) and Article 12(1) of [the
Habitats Directive and] Article 5 of [the Birds Directive]." It should be noted, however, that an alterna-
tive interpretation exists under which certain RED Ill provisions may operate as lex specialis in relation
to the Habitats Directive and the Birds Directive. Under this interpretation, presumptions such as non-
deliberate killing may narrow the scope of Member State obligations under the Nature Directives. Alt-
hough this divergence does not alter the report’s analytical framework, it clarifies that, in specific pro-
cedural contexts, RED Il may constitute a derogation regime rather than facilitating a mere procedural
streamlining.

Third, RED Il establishes a broad presumption that renewable energy plans and projects must be car-
ried out for imperative reasons of overriding public interests (IROPI) and for public health and safety
until climate neutrality is achieved. This facilitates derogations for plans and projects likely to signifi-
cantly affect Natura 2000 sites or cause deliberate killing or disturbance of protected species. Addi-
tionally, Member States may limit the presumption to specific territories, technologies, or project

"RED, Art 15¢(1)(b), first paragraph.
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types. The EU Commission views it as a tool to accelerate renewable energy deployment, particularly
in RAAs.

The application of these three presumptions raises several challenges in the Dutch part of the North
Sea:

1) Article 6(2) presumption: It may exacerbate situations where a plan or project, despite a com-
pliant Article 6(3) AA, proves likely to contribute to the deterioration of a Natura 2000 site. Un-
less rebutted, a project could proceed in such circumstances. The Member State would then
presumably need to undertake other actions to ensure overall compliance with Article 6(2).

2) Presumption of non-deliberateness of killing or disturbance: the difficulty lies in identifying
mitigation measures for projects located within RAAs that could ensure compliance with
these prohibitions in the first place. Current protective measures set out in Dutch parcel de-
cisions do not strive to ensure that the prohibition of killing or disturbance is respected; the
authorities accept by default that these prohibitions are considered to be violated as soon as
one specimeniskilled and, therefore, focus on limiting the impacts on the conservation status
of that species to a level that would be acceptable for the grating of derogations under articles
16 HD and 9 BD. That would be enough following the more lenient interpretation of these pro-
visions, but it would not be enough if the stricter interpretation had to be followed. In any
event, the effect of such a presumption will most likely be limited in practice. Currently, dero-
gations in relation to species protection law are systematically granted in parcel decisions on
the condition that the project implements the identified mitigation measures.

Unforeseen adverse effects and (Monetary) Compensation

RED Ill introduces a new mechanism that, in limited circumstances, allows financial compensation
for significant adverse environmental effects. Recognising that not all impacts can be foreseen at the
strategic level, the Directive provides that unforeseen effects should not disproportionately hinder
permitting in previously assessed low-conflict areas. Where mitigation cannot prevent or minimise
such effects, and no other proportionate compensatory measures are available, financial compensa-
tion may be used as a last resort.

However, this mechanism is subject to three major limitations:

1) Scope - It applies only to (i) projects located within RAAs that have been explicitly exempted
from subsequent EIAs and AAs, despite causing unforeseen significant adverse effects, and
(i) grid and storage projects located within Infrastructure Areas.

2) Last resort — Compensation is allowed only when no proportionate mitigation or alternative
compensatory measures are available.

3) Purpose - Compensation may address either significant deterioration of a Natura 2000 site or
the killing or disturbance of protected species, but in the latter case, however, it must still aim
to ensure or improve the conservation status of the affected species.

Although this mechanism could offer flexibility, it presents a significant practical challenge: how to
determine the appropriate compensation measures —especially monetary compensation —when pro-
ject effects have not been fully assessed in an EIA and an AA? Furthermore, clear criteria, methodol-
ogies and oversight will be essential to ensure compliance with EU environmental law in such cases.

11



Recommendations

12

1)

Identify and exclude major migratory routes, including species-specific offshore migration
corridors whose ecological relevance may persist despite broader land-based migration pat-
terns, before designating low-conflict areas, to ensure compliance with RED III’s location cri-
teria and reduce the risk of unforeseen impacts later in the process.

Integrate mitigation measures systematically into strategic plans (e.g. North Sea Programme)
as standard features so that significant adverse effects are excluded early and project-level
screening can rely on predefined, robust mitigation measures.

Limit the application of the IROPI and the public health and safety presumption to renewable
energy projects whose ecological impact remains reversible and where alternative solutions
have been meaningfully assessed to ensure that presumptions do not undermine Member
State obligations under the Habitats and Birds Directives.

Operationalise monetary compensation by explicitly applying existing Commission guidance,
including criteria on effectiveness, feasibility, proportionality, ecological equivalence, and
long-term implementation, and by developing a methodology to calculate monetary amounts
forimpacts not previously assessed through EIA/AA measures. Monetary compensation must
be linked to concrete ecological outcomes consistent with CJEU compensatory-measures
doctrine.

Assign one or more legally independent third parties to design, implement and monitor com-
pensatory measures, including species-protection programmes, to ensure transparency. Es-
tablish a clear oversight and audit mechanism for the monetary compensation system to en-
sure that compensation genuinely maintains or improves conservation status.



Introduction

Directive (EU) 2023/2413 — also known as the Third Renewable Energy Directive (RED Ill) — raises the
EU’s renewable energy targets for 2030 by amending the Renewable Energy Directive 2018/200 (RED).
Whereas the directive aimed initially for a 32% share of renewable energy at the European Union (EU)
level, the EU is now legally committed to at least achieving 42.5%, with an aspirational target of 45%
by 2030.2

These higher ambitions are essential to meeting the EU’s climate commitments.® Under the European
Climate Law, which operationalises the Paris Agreement, the EU must reduce its greenhouse gas
emissions by at least 55% by 2030 compared to 1990 levels and achieve climate neutrality by 2050.*
Since more than 75% of these emissions originate from the energy sector, a large-scale transition to
renewable energy isindispensable.® The new targets were furthermore motivated by Russia’s invasion
of Ukraine in 2022, which underscored the need to reduce dependence on Russian fossil fuels and
expand the EU’s domestic renewable energy capacity.®

Although these targets apply at the EU level, each Member State is expected to contribute.” According
to its updated National Climate and Energy Plan, the Netherlands aims to reach at least a 39% share
of renewable energy by 2030, and ideally 42%, in support of the overall EU targets.® Achieving this
would require doubling the share of renewable energy consumption compared to 2024 levels.®

Offshore Wind Energy in the Netherlands

Offshore wind energy is expected to play a central role in meeting both the EU and the Dutch renew-
able energy targets. Itis considered a mature and cost-effective technology that is capable of gener-
ating large volumes of electricity.’® The Netherlands furthermore has limited land availability and a
dense population, whilst at the same time it has extensive maritime zones in the North Sea. This sea
is characterised by shallow waters and strong winds, which make it especially suitable for the

2RED, Art 3(1).

3 Directive (EU) 2023/2413, Recitals 1-3.

4 European Climate Law, Art 2(1) and 4(1). This ambition has been copied into Dutch law via Article 2 of the
Dutch Climate Law. The Netherlands even aspires to achieve a 60% reduction by 2030, instead of 55%, through
an over-programming of measures to increase the chances of meeting the set targets: see Ministry of Economic
Affairs and Climate Policy, ‘Integraal Nationaal Plan Energie en Klimaat’(2024) (INEK), pp. 12 and 26.

5 Directive (EU) 2023/2413, Recital 2.

6See European Commission, ‘REPowerEU Plan’ COM(2022) 230 final. With regard to the Dutch policy, see Neth-
erlands Enterprise Agency, ‘Structural Vision for Offshore Wind Energy’ (2025), pp. 55-56. Energy security is also
listed among the policy aspirations in Ministry of the Interior and Kingdom Relations, ‘Voorontwerp Nota Ruimte’,
p. 39. For more legal context, see Alessio Devis ‘Change of Paradigm in EU Environmental Law: Does the Climate
Crisis Now ‘Override’ the Biodiversity Crisis?’ (2024) European Law Blog,
https://doi.org/10.21428/9885764c.eaad248f.

7 RED, Art 3(2).

8INEK (n 4), p. 29.

% Centraal Bureau voor Statistiek, ‘Consumption of Energy from Renewable Sources Rises to 20 percent’ (6 June
2025), https://www.cbs.nl/en-gb/news/2025/23/consumption-of-energy-from-renewable-sources-rises-to-
20-percent.

9 European Commission, ‘An EU Strategy to Harness the Potential of Offshore Renewable Energy for a Climate
Neutral Future’ COM(2020) 741 final; Ministry of Interior and Kingdom Relations, ‘Nationale Omgevingsvisie
(NOVI)’ (2020) (Dutch Environmental Vision), p. 79.
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generation of wind energy." The proximity of major industrial users along the Dutch coast could fur-
thermore enable the direct delivery of electricity to them, thereby easing pressure on the onshore
grid.”

Several national policy documents, including the Structural Vision for Offshore Wind Energy and the
2019 Dutch Climate Agreement, place offshore wind at the core of the Dutch energy transition.™ In
absolute terms, the EU aims to install 60 GW of offshore wind energy capacity by 2030 and 300 GW
by 2050, though these figures may rise to reflect RED IlI’s new targets.™ The Netherlands had initially
planned to contribute 21 GW by 2030 and 50 GW by 2040." '® However, these targets have recently
been delayed and revised downwards due to rising costs and slower industrial demand growth. The
Netherlands now aims to have 21 GW of offshore wind electricity capacity installed by 2032 and 30
to 40 GW by 2040." Despite these adjustments, this represents a substantial increase from the cur-
rent installed capacity of approximately 4.5 GW in the Netherlands and 21 GW in the EU."®

The Need for Acceleration

Meeting these ambitious targets — particularly those for 2030 — requires a significant acceleration
in renewable energy deployment. The European Commission has identified slow and complex per-
mitting systems as a key obstacle for investors (although other market and infrastructural factors also
play a significant role).' RED Il aims to address this obstacle by simplifying and shortening the per-
mit-granting procedures, especially as far as environmental assessments are concerned.?

" See Dutch Environmental Vision (n 6), pp. 79-81.

2 1bid 81; see also Dutch Climate Agreement 2019, p. 159.

3 Dutch Climate Agreement 2019, p. 159; Structural Vision for Offshore Wind Energy (n 6), p. 79. The draft suc-
cessor of the Dutch Environmental Vision (n 6) reaffirms the prominent role of offshore wind energy, as does
Ministry of Economic Affairs and Climate Policy, ‘Nationaal Plan Energiesysteem’ (the National Energy System
Plan).

" European Commission (n 10).

5 See INEK (n 4), p. 31; Kamerstukken |11 2021-22 33 561, nr. 54, p. 3.

'8 Note that this also represents a significant share of the ambitions of the North Seas Energy Cooperation
(NSEC) countries, which collaboratively plan to have an installed capacity of offshore wind energy of at least
260 by 2050, ‘with intermediate targets of at least 76 GW by 2030 and 193 GW by 2040’. See NSEC, ‘Joint State-
ment’ (2022), https://energy.ec.europa.eu/topics/infrastructure/high-level-groups/north-seas-energy-coopera-
tion_en.

7 Kamerstukken 112025 33 561, nr. 87.

'8 WindEurope, ‘Wind Energy in Europe: 2024 Statistics and the Outlook for 2025-2030
https://windeurope.org/data/products/wind-energy-in-europe-2024-statistics-and-the-outlook-for-2025-
2030/, p. 22; Rijksoverheid, ‘Windenergie op zee’, https://www.rijksoverheid.nl/onderwerpen/duurzame-ener-
gie/windenergie-op-zee.

% European Commission, ‘Proposal for a Directive of the European Parliament and of the Council amending
Directive (EU) 2018/2001 on the promotion of the use of energy from renewable sources, Directive 2010/31/EU
on the energy performance of buildings and Directive 2012/27/EU on energy efficiency’ COM(2022) 222 final.
20 Directive (EU) 2023/2413, Recitals 5 and 20ff. See also Commission Directorate-General for Energy and oth-
ers, Technical Support for RES Policy Development and Implementation—Simplification of Permission and Ad-
ministrative Procedures for RES Installations (RES Simplify)—Interim Report (Publications Office of the European
Union 2022). Postscript: Note that the European Commission has recently launched a proposal for even further
amendments to achieve the necessary acceleration: European Commission, ‘Proposal for a Directive of the Eu-
ropean Parliament and of the Council amending Directives (EU) 2018/2001, (EU) 2019/944, (EU) 2024/1788 as
regards acceleration of permit-granting procedures’ COM(2025) 1007 final.
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Aim and Structure of the Report

This report examines the key opportunities and challenges associated with implementing RED Il in
the Netherlands, with a particular focus on the offshore wind energy sector. The reportis divided into
three parts:

1. RED IIl - this first section outlines how the Directive seeks to accelerate renewable energy
deployment across the EU, focusing on planning, environmental streamlining, and permitting
timelines.

2. Implementation in the Dutch North Sea —this second section then examines how the Nether-
lands currently plans and permits offshore wind energy projects, identifying existing align-
ment with RED Ill and exploring options for its implementation.

3. Legal Challenges and Opportunities — this third section subsequently evaluates the practical
relevance of three mechanisms introduced by RED Il (streamlined assessment procedures,
nature conservation presumptions, financial compensation) for offshore renewable energy
developments in the Dutch part of the North Sea.

Overall, this report argues that the current planning and permitting system for offshore wind energy in
the Dutch part of the North Sea is unlikely to benefit substantially — at least in the short term - from the
mechanisms introduced by RED Ill. Although procedural acceleration will remain necessary to meet
RED III’s binding time limits, the Directive’s added value offshore is limited by the fact that Dutch off-
shore wind development already operates under highly centralised and streamlined procedures.
While RED Il may offer opportunities to refine and improve elements of this procedural framework,
many of its new mechanisms, such as the streamlined environmental assessments, legal presump-
tions and monetary compensation tool, are subject to strict legal and ecological conditions that are
not yet fully met in the Dutch practice. In particular, significant uncertainty persists regarding cumu-
lative impacts of offshore wind and associated infrastructure, and data gaps remain concerning spe-
cies-specific movement corridors at sea. Nevertheless, ongoing research and monitoring may reduce
these uncertainties over time, and some of RED III’'s new instruments may become more operationally
relevant. For now, however, the scope for further acceleration offshore is limited, even as the Nether-
lands must ensure timely permitting in order to comply with RED III’'s mandatory deadlines.

This report forms part of the ECOAMARE research project, whichis an interdisciplinary project funded
by the Dutch Research Council (NWO). The project examines how the expansion of offshore wind en-
ergy inthe Dutch North Sea can be balanced with the interests of other users of the sea and the marine
environment. This is the first of three reports produced by the project’s legal research team (Work
packages 8 and 9 —Utrecht University). The authors gratefully acknowledge the valuable input from Dr
Nikolaos Giannopoulos, Prof. Dr Chris Backes and Prof. Dr Alex Oude Elferink.
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Part 1. The Third Renewable Energy Directive (RED lll)

Part 1 describes the legal changes introduced by RED Il to accelerate the planning and permitting of
renewable energy developments. These legal changes include new generally applicable rules (section
1.1), streamlined procedures for specific projects (section 1.2) and shorter time limits for permit-
granting procedures (section 1.3).

1.1. Generalrules

RED Ill introduces new legal rules that apply generally to any renewable energy development. These
new legal rules aim to harmonise planning and permitting procedures by setting clear and standard
requirements for the Member States while clarifying how conflicting public interests must be bal-
anced.?” They include a coordinated mapping requirement, presumptions of non-deliberate killing
and of overriding public interest, and shorter permitting-procedure [?] requirements.

Coordinated mapping

According to Article 15b of RED, Member States had to conduct a ‘coordinated mapping’ of their avail-
able domestic areas for the energy transition by 21 May 2025. This mapping aims to complement the
national energy and climate plans by requiring Member States to translate their national renewable
energy ambitions into concrete areas within their territory.?

Concretely, Member States had to identify the potential and available domestic areas required for the
installation of renewable energy plants and the related infrastructure, such as grid and storage facili-
ties. These areas must be sufficient to meet at least their national contributions towards the binding
2030 energy target of Article 3(1) of the Directive, ensuring that the share of energy from renewable
sources in the Union’s gross final consumption of energy is at least 42.5%.

To that end, Member States may use or build upon their existing spatial planning documents or plans.
They must, at a minimum, take into account the energy production potential of the respective areas,
the projected energy demand, and the availability of relevant energy infrastructure (including grids and
storage) in the area, or otherwise the potential to create or upgrade such infrastructure. Paragraph 3
of Article 15b stresses that renewable energy projects must be compatible with pre-existing uses of
the identified areas while favouring multiple uses. Additionally, the identified areas must be periodi-
cally reviewed and, where necessary, updated to stay aligned with the national energy and climate
plans.

Presumption of non-deliberate killing or disturbance

Under Article 16b(2), a renewable energy project shall not be considered to deliberately kill or disturb
species protected under Article 12(1) of the Habitats Directive and Article 5 of the Birds Directive,
provided that its developer adopts the necessary mitigation measures.?

21 Directive (EU) 2023/2413, Recital 22.

2This includes territorial waters and the Exclusive Economic Zone (EEZ) in which Member States have sovereign
rights in relation to the generation of renewable energy and jurisdiction with regard to the establishment and use
of artificial islands, installations and structures. See UNCLOS, Art 56.

2 postscript: The European Commission has recently adopted a proposal to further amend the RED and remove
this presumption for projects located outside RAAs. See European Commission, ‘Proposal for a Directive of the
European Parliament and of the Council amending Directives (EU) 2018/2001, (EU) 2019/944, (EU) 2024/1788
as regards acceleration of permit-granting procedures’ COM(2025) 1007 final.
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This presumption aims to redefine the balance between species conservation and climate mitigation
by softening the CJEU’s strict interpretation of the two prohibitions. Previously, the CJEU held that an
act was deemed to be deliberate if the operator intended, or at least accepted the possibility of, killing
or disturbing a protected species.?* The killing (and to a certain extent also the disturbance) of a single
specimen sufficed for a breach to occur.?® While this strict interpretation is followed by the Nether-
lands, it is not consistently applied across other Member States.?® As a result, the presumption could
play a role in harmonising the application of these prohibitions across the Member States while sof-
tening the interpretation of the CJEU specifically for impacts caused by renewable energy projects.

This presumption of non-deliberate killing and disturbance applies to all renewable energy projects
provided that they have implemented relevant mitigation measures. It explicitly applies also to pro-
jects located outside Renewable Acceleration Areas (RAAs) under Article 16b(2) of RED. Additionally,
and as explained below, a similar presumption applies within RAAs through which renewable energy
projects are presumed to comply with various nature conservation obligations, including the prohibi-
tion to deliberately kill or disturb protected species.?”

Presumption of overriding public interest and public health and safety

Under Article 16f, Member States shall ensure that renewable energy developments are presumed to
be in the overriding public interest and serving public health and safety until climate neutrality has
been achieved.?®

The presumption aims to facilitate the granting of individual derogations when a plan or project is likely
to cause significant adverse environmental effects and therefore its authorisation would not comply
with certain environmental obligations under EU law, unless a derogation from them is granted. More
precisely, it applies when balancing legal interests for the purpose of granting derogations under Arti-
cles 6(4) and 16(1)(c) of the Habitats Directive, Article 4(7) of the Water Framework Directive, and Ar-
ticle 9(1)(a) of the Birds Directive. However, it does not explicitly apply under Article 14 of the Marine
Strategy Framework Directive.

However, for derogating from species protection requirements, this provision only becomes relevant
in cases where necessary mitigation measures are not adopted or when prohibited acts other than

2 See e.g. case C-221/04 Commission of the European Communities v Kingdom of Spain, para 71. This thresh-
old of conditional intent has also explicitly been accepted in Dutch case law, see e.g. ABRvS 3 July 2019,
ECLI:NL:RVS:2019:2169, para 5.2 and the case law cited therein.

25 With regard to the killing of individual specimens, see joined cases C-473/19 and C-474/19 Féreningen
Skydda Skogen and Others v Lansstyrelsen i Vastra Gotalands léan and Others paras 46-78. The “individual spec-
imen approach” applies to the disturbance of species that are protected under the Habitats Directive too: see
cases C-784/23 Voore Mets and Lemeks Pdlva and joined cases C-473/19 and C-474/19 Féreningen Skydda
Skogen and Others v Lénsstyrelsen i Vastra Gotalands (én and Others.

2 Sege Sanne Akerboom and others, ‘Wind energy projects and species protection law: a comparative analysis
of the application of EU law in five Member States’ (2019) 28 European Energy and Environmental Law Review
144.

27 See the distinction between RED, Art 16b(2) and Art 15¢(1)(b), paragraphs 1 and 3. In RAAs, the presumption
is that projects are not in breach of Article 12(1) of the Habitats Directive and Article 5 of the Birds Directive,
among others.

2 RED, Art 16f. A plan or project that is in breach of certain EU environmental law obligations can only proceed
or be authorised if a number of justificatory requirements, so-called derogation requirements, are met. One of
these is that the plan or project serves one of the overriding interests that are listed in the relevant derogation
provision, such as the protection of public health and safety or the protection of another overriding public inter-
est.
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killing and disturbance are performed outside RAAs, such as the destruction of breeding sites. If the
necessary mitigation measures are adopted, projects will, due to Article 16b(2), already be complying
with Article 12 of the Habitats Directive and Article 5 of the Birds Directive, thereby not requiring any
derogations under these Directives.?

Shorter permit-granting procedures

To ensure that permit-granting procedures are accelerated in practice, RED Il also sets maximum time
limits for them (which could potentially be enforced via infringement procedures).® These procedures
cover all necessary administrative permits for the construction, repowering and operation of renewa-
ble energy plants, including hybrid plants, heat pumps and co-located storage (both power and ther-
mal).®" They also include permits for grid connection and the integration of renewable energy into
heating and cooling networks, as well as any required environmental assessments.* However, the
duration of the permit-granting procedure does not include the time required to resolve related legal
disputes or, where applicable, alternative dispute resolution processes.*

Ordinary permit-granting procedures shall not exceed three years for offshore renewable energy pro-
jects. Where duly justified on the grounds of extraordinary circumstances, including where they re-
quire extended periods needed for assessments under applicable Union environmental law, Member
States may extend this period by up to six months.**

As explained below, however, RED lll also introduces streamlined procedures in certain areas. These
streamlined procedures are subject to shorter time limits (see Table 1 in Section 1.2).

1.2. Streamlined procedures

Second, RED Ill introduces a special regime for streamlined procedures. This regime involves desig-
nating special areas — Renewables Acceleration Areas and Infrastructure Areas — which benefit from
simplified environmental rules and are subject to a shorter permitting procedure.

Planning Simplified Shorter permitting
obligations environmental rules procedures

1.2.1. Planning obligations

Streamlined permit-granting procedures presuppose thorough planning to pre-structure the decision-
making process, allowing permits to be granted simply by complying with pre-established conditions.
In other words, RED lll enables Member States to designate, in advance and at a strategic level, geo-
graphical and technological conditions under which future projects will be almost automatically au-
thorised from an environmental perspective. Geographical conditions are set by designating

29 RED Art 16b(2).

0 |bid 16a(1)-(2) and 16b(1).
3 |bid 16(1).

32 |pid.

33 |bid 16(8)(c).

34 |bid 16b(1).
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Renewables Acceleration Areas and Infrastructure Areas. Technological conditions are set by estab-
lishing a mitigation rule book.* To ensure compliance with EU environmental laws, the plans setting
these conditions are subject to an SEA and, where appropriate, an AA.

Designating RAAs

Under Article 15¢, Member States shall ensure that competent authorities adopt one or more plans
designating “Renewables Acceleration Areas” (RAAs). RAAs are a subset of the areas identified during
the coordinated mapping, where significant environmental impacts are not expected, considering the
specific type of renewable energy proposed.® Priority should be given to artificial and built environ-
ments. Additionally, environmentally sensitive areas must be excluded, including:

1) Natura 2000 sites, areas that have been designated under national protection schemes for
nature and biodiversity conservation, and major bird and marine mammal migratory routes.
What constitutes a major migratory route is not defined in the Directive;

2) Other areas that are identified through sensitivity mapping and other proportionate tools and
datasets.®”

Member States must also ensure public participation in the preparation of RAA designation plans.*®
The RAA plan(s) must be adopted by 21 February 2026 at the latest and they must be periodically
reviewed, particularly following updates to the Member States’ integrated national energy and climate
plans (NECPs).*

Designating Infrastructure Areas

Under Article 15¢(1), Member States may adopt one or more plans in which they designate Infrastruc-
ture Areas for the development of grid and storage projects. These areas are intended to support and
complement RAAs, benefiting from similar simplified permitting procedures. Whilst the designation
of RAAs is compulsory, the designation of Infrastructure Areas is not. Their designation must follow
comparable environmental criteria: Infrastructure Areas should be located in areas where the devel-
opment of grid and storage infrastructure is not expected to have significant environmental impacts,
or where such impacts may be mitigated or, where not possible, compensated for.“° Similar to RAAs,
certain areas are excluded from designation:

1) For storage projects, Natura 2000 sites and nationally protected areas must be excluded.*'
2) Forgrid projects, Natura 2000 sites and nationally protected areas must be avoided unless no
proportionate alternatives exist, considering the site's specific conservation objectives.*?

RED lll therefore provides Member States with more flexibility in designating Infrastructure Areas than
in designating RAAs.

% RED, Art 15¢(1).

% The European Commission has also explicitly stressed that renewable energy development outside these ar-
eas is still permitted: European Commission ‘Guidance to Member States on good practices to speed up permit-
granting procedures for renewable energy and related infrastructure projects’ SWD(2024) 333 final.

S7RED, Art 15¢(1)(a)(ii)-(iii).

%8 |bid 15d.

% |bid Art 15¢(3).

40 bid 15e(1).

“Tlbid 15e(1)(a).

42 |bid 15e(1)(b).
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Mitigation rule book

Plans designating RAAs and Infrastructure Areas must include appropriate rules on effective mitiga-
tion measures to be adopted for project developments.*® These rules must aim to avoid or, where not
possible, significantly reduce environmental impacts and shall be tailored to the specificities of each
area, the type of renewable energy technology, and the identified environmental impacts.*

SEA and AA

Finally, the plans designating RAAs and Infrastructure Areas must be subjected to a Strategic Environ-
mental Assessment (SEA) and, where applicable, to an appropriate assessment (AA) pursuant to Ar-
ticle 6(3) of the Habitats Directive.*® This appropriate assessment must be carried out when the RAA
or Infrastructure Area plan is, either individually or in combination with other plans or projects, likely
to have a significant effect on one or more Natura 2000 sites.*®

1.2.2. Simplified environmental rules

Renewable energy projects which comply with the conditions that have been pre-established in RAA
and Infrastructure Area plans are subject to two main simplifications: exemption from specific envi-
ronmental assessment obligations and presumptions of compliance with various nature conserva-
tion obligations.

EIA and AA exemptions

Under Articles 15e(2) and 16a(3), projects located within RAAs or infrastructure Areas are exempted
from the requirement to carry out an environmental impact assessment (EIA) and an appropriate as-
sessment (AA) of their implications for Natura 2000 sites, provided they comply with the mitigation
rules established in the plans mentioned above. However, this exception does not apply to projects
that are likely to have significant transboundary environmental effects, or if a potentially affected
Member State requests an assessment under Article 7 of the EIA Directive.?

Projects that have been exempted from the obligation to undergo an EIA and an AA are subject to a
screening process.”® The screening is limited to determining whether a project is highly likely to cause
significant unforeseen adverse effects that were not identified during the SEA of the plan designating
the RAA or infrastructure area, and that cannot be mitigated by the additional measures proposed by
the developer either. The screening also serves to verify whether the projectis likely to have significant
transboundary environmental effects.*® The screening must be completed within 45 days for projects
located within RAAs, starting from the date the developer submits all relevant information for the as-
sessment.®® Screenings for projects that have a capacity below 150 kW or that are located within in-
frastructure areas must be completed within 30 days.®! Following this screening, renewable energy
projects are deemed to be tacitly authorised from an environmental perspective, unless the

43 bid Art 15¢(1)(b) and 15e(1)(e).
44 European Commission (n 36) and RED, Art 15¢(1)(b).
4 RED, Art 15¢(2) and 15e(1)(d).

46 Habitats Directive, Art 6(3).

47 RED, Art 15e(2) and 16a(3).

48 |bid, Art 15e(3) and 16a(4).

4 RED Ill, Recital 46, paragraph 2 and RED, Art 16a(4).
S0 RED, Art 16a(4), second paragraph.

51 lbid, Art 15e(3) and 16a(4), second paragraph.
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competent authority adopts a duly motivated and evidence-supported decision to the contrary within
the set deadline.5?

Where the screening reveals highly likely significant effects that were not identified during the SEA or
the AA at plan-level and which cannot be mitigated either by the measures found in the mitigation
rulebook or by the mitigation measures suggested by the project developer, the project must, in prin-
ciple, be made subject to an EIA and, where necessary, to an AA.%® Nevertheless, RED lll provides for
two situations in which the exemption remains in effect.

1) Wind and solar photovoltaic projects: Member States may exempt wind and solar photovol-
taic projects from such additional assessment in “justified circumstances”, including to ac-
celerate the deployment of renewable energy to meet the EU targets.®* For these projects, the
operator must adopt proportionate mitigation measures or, if such measures are unavailable,
compensatory measures, which may consist of monetary compensation if no other propor-
tionate measures are available.%®

2) Infrastructure projects: projects that are located within Infrastructure Areas are, by default,
exempted from the obligation to undergo any additional environmental assessments. Instead,
developers are only required to implement proportionate mitigation measures or, if these are
unavailable, compensatory measures, which may include monetary compensation where ap-
propriate.s®

Presumption of compliance

In RAAs, projects that comply with the mitigation rules established by the relevant plan shall be pre-
sumed not to be in breach of Articles 6(2) and 12(1) of the Habitats Directive, Article 5 of the Birds
Directive and Article 4(1)(a)(i) of the Water Framework Directive.®” They shall furthermore be presumed
not to be in breach of the obligation to ‘avoid deterioration and achieve good ecological status or good
ecological potential’in accordance with Article 4(1)(a) of the Water Framework Directive.%®

Grid and storage projects that are located within Infrastructure Areas only benefit from the general
presumption of non-deliberate killing mentioned above.*

%2 |bid, Art 16a(5).

53 Ibid, Art 16a(5). These assessments must be completed within six months (with an extension of up to six
months being possible in duly justified exceptional cases).

5 |bid, Art 16a(5), paragraph 2.

% |bid, Art 16a(5), paragraph 3: ‘Where those adverse effects have an impact on species protection, the operator
shall pay a monetary compensation for species protection programmes for the duration of the operation of the
renewable energy plant in order to ensure or improve the conservation status of the species affected.

% |bid, Art 15e(4).

5" RED, Art 15¢c(1)(b), paragraphs 1 and 3.

%8 |bid.

% |bid, Art 16b(2), first paragraph.
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1.3. Shorter permit-granting procedures

Given their streamlined nature, permit-granting procedures within RAAs and Infrastructure Areas are
subjectto shorter maximum time limits. Table 1 outlines the time limits applicable to offshore projects
in the different areas.®®

Table 1. Shorter permit-granting procedures for offshore projects

Areas 2150 kW <150 kW & repowering

Duration Extension*  Duration Extension*

Ordinary procedure & 3years 6 months 2 years 3 months
Infrastructure Areas

Renewables Acceleration Areas 2 years 6 months 12 months 6 months

*Where duly justified on the ground of extraordinary circumstances

Failure to comply with the above time limits would constitute a breach of RED, potentially triggering
an infringement procedure under Article 258 of the Treaty on the Functioning of the European Union
(TFEU).

% |bid, Art 16a(1)-(2) and 16b(1).
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Part 2. Implementing RED Il in the Dutch North Sea

Part 2 first describes the planning and permitting system currently applied to renewable energy devel-
opments in the Dutch part of the North Sea (section 2.1) and then identifies different pathways for
implementing RED Il (section 2.2).

2.1. The Current Dutch Offshore Wind Planning and Permitting System

In the Netherlands, offshore renewable energy development is primarily regulated under the Offshore
Wind Energy Act. Offshore wind farms are subject to a tailor-made planning and permitting regime.
However, the cables through which the generated electricity is transmitted to shore are subjectto a
different regulatory regime.

This section first briefly describes the two main physical components of the offshore renewable en-
ergy system in the Netherlands (section 2.2.1) — offshore wind farms and the offshore electricity grid.
It then explains how these two components are regulated. Offshore wind farms are subject to a tailor-
made regime under the Offshore Wind Energy Act (section 2.2.2). In contrast, the offshore grid is sub-
jectto more general rules (section 2.2.3).

2.1.1. Components

The offshore wind energy system comprises two main components, which are subject to distinct re-
gimes: offshore wind farms and the offshore electricity grid (see Figure 1).

o andkabels hoogspannings
kV-kabek Zackabals /.-" tation

Figure 1. Offshore electricity grid components (Source: TenneT)
Offshore wind farm

The first component is the offshore wind farm, where the electricity is generated. Wind energy is the
primary source of offshore renewable energy in the Netherlands. The offshore wind farm includes not
only the turbines but also the cables that collect the generated electricity and transport it to a con-
verter station. These cables are typically referred to as ‘inter-array cables.’ They are considered to con-
stitute an integral part of the wind farm and are subject to the Offshore Wind Energy Act regime de-
scribed below.®

61 See Offshore Wind Energy Act, Art 1. See, e.g., Parcel Decision Nederwiek (South) I-A, p. 18.
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Offshore electricity grid

The second component is the offshore electricity grid, through which electricity is transported to the
nearest connection point on land. The offshore electricity grid typically consists of an offshore plat-
form (converter station) and long transmission cables that extend to a connection point onshore.

At the converter station, the voltage is increased to filter out fluctuations in the electricity generated
by the wind farm and to reduce energy losses during long-distance transmission.®? At the connection
point onshore, the electricity is once again converted to the correct voltage and quality for connection
to the onshore electricity grid. Thus, whilst each offshore wind farm is located in a single geographical
area, the grid infrastructure spans larger areas and it is subject to a different permitting regime.

2.1.2. Offshore Wind Farms Regulation

In the Netherlands, the planning and permitting of offshore wind farms are primarily regulated under
the Offshore Wind Energy Act. Since 2015, the Offshore Wind Energy Act has provided a relatively
centralised and streamlined procedure to balance the various interests in the North Sea. Prior to that,
project developers competed in a decentralised first-come, first-served process to obtain the neces-
sary permits and subsidies for the location of their choice.®® Although this decentralised process led
to the successful construction of four offshore wind farms,®* it was also associated with high risks for
investors and low space efficiency.®®

The Offshore Wind Energy Act aimed to provide a centralised procedure addressing four main issues
of the previous system:

1) Time efficiency — It avoids multiple permits from having to be granted and later amended due
to technological advancements.®®

2) Space efficiency — It designates the location of wind farms to maximise the use of available
space forwind energy development, while enabling connections to an efficient offshore grid.®’

3) Financial security — It reduces financial risks related to carrying out early environmental as-
sessment, before permits are granted and subsidies secured.

4) Assessment of cumulative effects — It facilitates the assessment of the combined effects of
multiple potential projects.®®

This centralised procedure consists of three steps: (1) the designation of wind areas, (2) the parcel
decision, and (3) tendering and permitting.

1) Wind Areas Designation

The first step is the designation of wind areas. Under the Offshore Wind Energy Act, an offshore wind
farm can only be developed within an area designated in the National Water Programme.®®

2 Higher voltage reduces energy losses during transmission over long distances. For the newest offshore wind
farms, such as IJmuiden Ver, alternating current will be replaced by high-voltage direct current, utilising 525 kV
export cables.

8 Kamerstukken Il, 2014-2015, 34 058, nr. 3, p. 5.

84 These are NoordzeeWind (OWEZ), Prinses Amaliawindpark, Luchterduinen, and Gemini.

% See Kamerstukken 112014-2015, 34 058, nr 3, p. 5-9.

% bid 8.

8 Kamerstukken |1 2014-2015, 34 058, nr 3, p. 7-8.

8 |bid 6-7.

8 Offshore Wind Energy Act, Art 3 and Environment and Planning Act, Art 3.9(2)(e).
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Wind areas are designated in the North Sea Programme, which is attached as an Annex to the National
Water Programme, after a mandatory marine spatial planning process.”® The 2022-2027 North Sea
Programme designates the areas needed to realise the Dutch offshore wind ambitions for 2030”" and
identifies several search areas for wind energy development beyond this date.”” The designated wind
areas already exclude existing Natura 2000 sites and other protected areas. The partial revision of the
North Sea Programme 2022-2027, along with the North Sea Programmes for 2028 and beyond, will
designate additional wind energy areas for periods beyond 2030, where possible, based on the search
areas identified in earlier versions of the Programme.”®

Before the North Sea Programme is adopted or significantly revised, it must undergo a Strategic Envi-
ronmental Assessment. If that adoption or revision is likely to result in a significant effect on a Natura
2000 site, an Appropriate Assessment must also be conducted.”

Compared to RED lll, the designation of wind areas within the North Sea Programme is subjected to
the same environmental assessments as plans designating RAAs. However, the North Sea Pro-
gramme does not establish rules on mitigation measures to be adopted by project developers. These
rules are currently laid down in parcel decisions instead (see section 2 below).

2) Parcel Decision

The second step of the centralised planning and permitting procedure for offshore wind energy devel-
opment in the Netherlands is the adoption of parcel decisions (kavelbesluiten). The parcel decision
designates a parcel—the location of a wind farm—and the outline of inter-array cables. As mentioned
above, the parcel must be located within a wind area.”

Adopting parcel decisions is a competence of the Minister of Economic Affairs.”® However, the deci-
sion must be taken in agreement with the Minister of the Interior and Kingdom Relations, the Minister
of Infrastructure and Water Management, and the Minister of Agriculture, Fisheries, Food Security and
Nature.”” Although adopting a parcel decision is a discretionary power of the relevant Minister, the
designated parcels will need to cover most of the designated wind areas under the North Sea Pro-
gramme to achieve the Dutch offshore energy targets set by the latter.”® Wind areas are already divided
into potential parcels in the Offshore Wind Energy Roadmap 2030, providing developers with a long-
term perspective.”® The 2030 Roadmap currently covers the parcels that are needed to achieve a total
installed capacity of 21 GW. However, its scheduled realisation was already delayed twice to 2031

70 Pursuant to Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2014 establishing
a framework for maritime spatial planning (Maritime Spatial Planning Directive).

71 Government of the Netherlands, ‘North Sea Programme 2022-2027’, pp. 7, 98, and 108. Chapter 9 describes
the designated areas.

72 |bid 112-113.

The offshore wind ambitions of the Government have changed since the adoption of the North Sea Programme
2022-2027. See Rijksoverheid, ‘Concept Notitie Reikwijdte en Detailniveau Partiéle Herziening PNZ 2022-2027’,
p. 14, citing Kamerstukken 2021/2022 33561.

7 Programmes that are ‘kaderstellend’ need to be subjected to an SEA, as well as programmes for which an
appropriate assessment needs to be made: see Environment and Planning Act, Art 16.36.

78 Offshore Wind Energy Act, Art 3 and Environment and Planning Act, Art 3.9(2)(e).

76 Offshore Wind Energy Act, Art 3(1).

7 |bid.

78 See, e.g., Parcel Decision IJmuiden Ver Alpha, p. 64; Parcel Decision Nederwiek (South) I-A, p. 66.

7 The 21GW roadmap was communicated in Kamerstukken Il (2021-2022) 33561, nr. 53, p. 18-19 and the most
recent version can be downloaded via https://windopzee.nl/onderwerpen/waar-staan-komen-windparken/.
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and then to 2032 due to several factors, such as ‘longer lead times for grid connection’ and ‘pressures
on the supply chain’.®

The parcel decision must be accompanied by a list of regulations required under Article 4 of the Off-
shore Wind Energy Act. These regulations include environmental rules, setting:

1) ‘conditions and limitations under which it is ensured that the natural characteristics of Natura
2000 areas will not be adversely affected, or that they will be compensated’;

2) ‘conditions and limitations under which an exemption from the obligation to obtain a flora and
fauna permit could be granted.® Such a permit is required to derogate from the prohibition
against the deliberate killing or disturbance of species protected under the Habitats Directive
and the Birds Directive.??

The parcel decisions are generally subject to an EIA and an AA. A parcel decision for more than 20
turbines must necessarily undergo an EIA.2% For 3 to 19 turbines, a parcel decision must undergo a
screening to determine whether an EIA is required.®* The EIA generally assesses whether the planned
wind farm is likely to deliberately kill or disturb species protected under the Habitats Directive and the
Birds Directive. Additionally, the parcel decision must undergo an AA if the planned wind farm is likely
to have a significant effect on a Natura 2000 site, either individually or in combination with other plans
or projects.®

In practice, the parcel decision provides a ‘bandwidth’, a range of options within which the developer
can design the project. This range is assessed in the EIA and AA, to ensure that any project within the
set limits complies with environmental obligations. The bandwidth and the attached regulations bind
the project developer while providing some flexibility in the project design.®® Additionally, the project
developer is bound by generally applicable rules, such as safety rules and the general duty of care
enshrined in the Dutch Environment and Planning Act.®’

Compared to RED lll, the parcel decision establishes similar rules on mitigation measures to be
adopted by the developer, as those required in RAA and infrastructure area plans.

3) Tenders and permitting

The third step of the centralised Dutch procedure for offshore wind energy development is the tender
procedure coordinated by the Netherlands Enterprise Agency,®® which concludes with a wind permit
being granted to a developer. The time between the publication of parcel decisions and the opening
of tenders tends to be relatively short, thereby preventing environmental assessments from becoming

8 Netherlands Enterprise Agency, ‘Dutch Offshore Wind Innovation Guide’ (2025) https://eng-
lish.rvo.nl/sites/default/files/2024-10/Dutch-Offshore-Wind-Innovation-Guide-2025.pdf, p. 183; Kamerstuk
33561, nr. 61, ‘Update aanvullende routekaart wind op zee’.

81 Offshore Wind Energy Act, Art 4(1).

82 Environment and Planning Act, Art 5.1(2)(g); Decree Living Environment Activities (Bal), Art 11.37(1), 11.46(1),
and 11.54(1).

8 Environment and Planning Decree, Art. 11.6(3)(c) and Annex V column 4.

8 1bid.

8 Offshore Wind Energy Act, Art 5.

% |bid 4(4).

8 The relevant safety rules that apply to wind farms in the North Sea can be found in paragraph 7.2.3 of the
Environmental Activities Decree. The general duty of care is found in the Environment and Planning Act, Art. 1.6.
% The Netherlands Enterprise Agency forms part of the Ministry of Economic Affairs.
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outdated and needing to be conducted again.® Once the wind permit is obtained, the project devel-
oper has an exclusive right to develop a wind farm on the parcel.®

Currently, the tender procedure can take four formats: with subsidy, with a comparative test, with a
comparative test combined with a financial bid, and with an auction procedure.®’ In practice, permits
were initially awarded through a tender that provided subsidies. Applications were assessed based on
the lowest electricity cost to ensure cost-efficiency.® Since 2018, however, tenders have started to
include non-economic criteria, such as ecological and grid-integration criteria.®® Wind energy devel-
opers had even ended up paying the Government to receive a wind permit.* This shift reflected chang-
ing market conditions and improved economic efficiency in the wind energy sector.® As market con-
ditions improved, subsidies were no longer necessary for projects to be economically viable. As a re-
sult, non-financial criteria, such as those related to environmental protection, started playing arole in
ranking projects, thereby boosting ecological innovation.®® However, whether this will continue to be
the case is uncertain and highly dependent on market conditions.

Market conditions have deteriorated again recently due to the slow pace of industry electrification and
rising supply chain prices. The Government therefore plans to reinstate tender procedures with sub-
sidies.®” From 2027 onwards, the Government also plans to conclude potential “Contracts for Differ-
ence”.®® Such contracts have been applied in multiple Member States already,®® and would allow the
Government to participate in the profits and losses of wind farm operators.

At the end of the tender procedure, a ‘wind permit’ is awarded to the selected project developer. As
long as the project developer complies with the rules laid down in the parcel decision, the developer
does not need to acquire a separate permit for Natura 2000 activities.'® Additionally, the Minister of
Economic Affairs may exempt project developers from the obligation to obtain a permit for flora and
fauna activities, which is required for activities that cause deliberate killing or disturbance of protected
species. These derogations are subject to three general conditions that would normally need to be
fulfilled under nature conservation law as well: there should be no satisfactory alternative, the project

8 Erwin Noordover and Annemarie Drahmann, ‘Tailormade regelgeving voor windturbineparken op de Noordzee’
(2014) Tijdschrift voor Omgevingsrecht 110. That an updated appropriate assessment would be necessary, is
also explicitly confirmed in ‘Advies Raad van State betreffende het voorstel van wet, houdende regels omtrent
windenergie op zee’, Staatscourant nr. 30128, 27 October 2014, p. 1, point 2.

9 See Offshore Wind Energy Act, Art 13(b).

91 Offshore Wind Energy Act, Art 14a(1).

92This was the case regarding Borssele (sites | - IV): see Netherlands Enterprise Agency (n 80) 9-10; Kamerstuk-
ken 11 (2015-2016) 33561, nr. 31 and Kamerstukken 11 (2016-2017) 33561, nr. 38.

% E.g. Hollandse Kust West (site VII): see Kamerstukken Il (2022-2023) 33561, nr. 55.

% This happened, for example, concerning Hollandse Kust West (sites VI and VII): see Kamerstukken Il (2022-
20283) 33561, nr. 55 and Kamerstukken Il (2022-2023) 33561, nr. 56.

% Offshore Wind Energy Act, Art 14a(2); Dutch Climate Agreement 2019, p. 161.

% Netherlands Enterprise Agency (n 80) 62-65. These innovations form part of Hollandse Kust Zuid, Hollandse
Kust West (site VI) and Umuiden Ver (site Alpha) and include the use of recyclable blades, the insertion of ellip-
tical openings in turbines to replenish water in the area and to provide shelter and food discovery options to
marine animals, the construction of artificial (sometimes even biodegradable) reefs on and around the turbines,
and the use of a double bubble screen to reduce underwater noise.

9 Letter to the Parliament 30 October 2025, Kamerbrief over uitkomst vergunningverlening windenergie op zee
Nederwiek |-A | Kamerstuk | Rijksoverheid.nl

% |bid. This was one of the strategies explored by the Government to prevent the slowing down of the energy
transition due to worsened market conditions: Kamerstukken 1, 2023-2024, 33561, nr. 62, pp. 2, 5, 6.

% |bid 5.

190 Offshore Wind Energy Act, Art 5.
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needs to fulfil one of the listed overriding public interests, and there may be no deterioration in the
conservation status of the affected species. In practice, parcel decisions have consistently granted
such exemptions.'®'

Compared to the previously applicable legal framework, the Offshore Wind Energy Act already offers
a fairly streamlined procedure, in which government authorities adopt parcel decisions, conduct rel-
evant assessments, and bundle permits to address some of the problems developers had experi-
enced in the past. According to the Dutch Enterprise Agency, this “one-stop-shop-approach” has re-
duced pre-bid costs, decreased risks, improved coordination between Government entities, and sig-
nificantly shortened timeframes for the development of wind farms.'?

2.1.3. Grid and storage infrastructures

In contrast to offshore wind farms, grid and storage infrastructures are not subject to tailor-made reg-
ulation but to a general planning and permitting framework under the Environment and Planning Act.
Nevertheless, as offshore wind farms are increasingly developed further from shore, the Netherlands
has adopted several policy documents to facilitate the strategic deployment of grid and storage infra-
structure at sea.

Environment and Planning Act

Since 2024, offshore grid and storage infrastructures have been subject to a general planning and
permitting framework pursuant to Section 5.2 of the Environment and Planning Act: the project pro-
cedure. Under this procedure, the national government can adopt a ‘project decision’ for the imple-
mentation, operation or maintenance of a project of public interest to the State.’® The project deci-
sion integrates both planning and permitting functions.

On the one hand, the project decision functions as a planning tool. The project decision replaces the
former integration plan (inpassingsplan).’® The project decision is a spatial decision allowing the na-
tional government to amend all relevant local and regional spatial plans with a single decision.’® It is
an essential tool for projects of public interest to the State, such as offshore electricity grid projects
that typically span multiple administrative zones and that include onshore elements, such as under-
ground cables leading to an onshore conversion station.'®

On the other hand, the project decision functions as a permitting tool. Under Articles 5.45 and 16.7
of the Environment and Planning Act, the project decision can be made subject to a coordination

107 parcel Decision IJmuiden Ver Beta, pp. 2, 64-65; Parcel Decision IJmuiden Ver Alpha, pp. 2, 64-65; Parcel
Decision HK (West) VII, pp. 1-2, 58-59; ; Parcel Decision HK (West) VI, pp. 2, 59-60; Parcel Decision HK (North)
V, pp. 2, 58; ; Parcel Decision HK (South) IV, pp. 2, 50-51; Parcel Decision HK (South) Ill, pp. 2, 50-51; Parcel
Decision HK (South) I, pp. 1, 42-43; Parcel Decision HK (South) I, pp. 1, 43; Parcel Decision BorsseleV, pp. 1,
38; Parcel Decision Borssele IV, pp. 1, 38; Parcel Decision Borssele lll, pp. 1, 38-39; Parcel Decision Borssele
Il, pp. 1, 38-39; Parcel Decision Borssele |, pp. 1, 39-40.

192 Netherlands Enterprise Agency (n 80), pp. 9 and 12.

103 Environment and Planning Act, Art 5.44.

104 Sge, previously, Spatial Planning Act, Art 3.28.

1% Environment and Planning Act, Art 5.52.

% The onshore elements are located within administrative areas which are under the competence of Dutch
municipalities and provinces, which extend up to 1km into the sea and which have generally been subject to
previous planning. See 1990 Act on the Coastal Boundaries; 1980 Act on the Provincial Division of the Wadden
Sea; 1985 Act on the Municipal Division of the Wadden Sea; Electricity Act, Art 20ca.
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regime.'®” Under this coordination regime, implementation decisions, such as the granting of permits,
are adopted by a single coordinating authority in accordance with Section 3.5 of the General Admin-
istrative Law Act. According to Article 5.46 Environment and Planning Act, this coordination is man-
datory for certain major infrastructure projects. However, grid and storage infrastructure projects are
not enumerated there. Therefore, the application of section 3.5 General Administrative Act is optional.
Within this coordinated procedure, the SEA and EIA are combined into a single assessment procedure
that informs the project decision, rather than being conducted separately at the planning and project
levels.”®® The project decision may further stipulate that it serves as an environmental permit for ac-
tivities related to its implementation, including those for Natura 2000 activities or flora and fauna ac-
tivities." If this occurs, the assessment rules for such activities, namely the 'habitat assessment' and
the 'flora and fauna assessment’, apply to the project decision.’™

Structural Vision for Offshore Wind Energy

In July 2024, the Dutch government released its Structural Vision for Offshore Wind Energy, outlining
its long-term strategy for developing offshore wind energy.”" This Vision was further concretised in
July 2025 with the adoption of the North Sea Wind Energy Infrastructure Plan, which outlines the policy
choices needed to roll out offshore wind energy from 2032 to 2040.""2 These documents provide a
perspective on future developments in the energy system of the Dutch part of the North Sea. Three
key developments are anticipated: energy hubs, interconnectors, and hydrogen production.

The first anticipated key development concerns the development of energy hubs. Originally, offshore
wind farms were located close to the shore and could therefore be directly and individually connected
to the onshore grid by the developer. This is referred to as the radial model.”* In this model, the export
cables were considered to form part of the offshore wind farm. However, as wind farms moved further
away from the shore, the responsibility of connecting them to the onshore grid shifted to the national
Transmission System Operator (TSO) — TenneT in the Netherlands. This now makes it possible to con-
nect several wind farms simultaneously to one single offshore conversion station or to an artificial
‘energy island’. This is known as the ‘hub’ model. In the Netherlands, the first large-scale energy hub
may be developed in wind energy area 6/7 after the partial revision of the current North Sea Pro-
gramme.™"

Another recent development is the connection of one wind farm to multiple coastal States via so-
called hybrid interconnectors. In this model, the cables have a hybrid function, serving both as ‘export’
cables (for transporting electricity from the offshore wind farm to the shore) and as interconnection
cables (for trading electricity between two coastal States). This hybrid function ensures the efficient
use of the cables even when the offshore wind farm operates below its full capacity. In the

197 Until 2024, this procedure was known as the Rijkscodrdinatieregeling. See, previously, 2008 Spatial Planning
Act (Wro), Art 3.35, first paragraph.

9% Environment and Planning Decree, Art 11.6(3)(a). Previously, Environmental Management Act (Wm), Art
14.4b; EIA Decree, D 24.2 and D 15.2.

19 Environment and Planning Act, Art 5.52(2).

"0 |bid and Decree Living Environment Quality, Section 8.6.

" Kamerstuk 33561 nr. 63, Structuurvisie Windenergie op Zee (SV WoZ).

"2 Ministry of Climate Policy and Green Growth, ‘North Sea Wind Energy Infrastructure Plan’ (2025),
https://www.rijksoverheid.nl/documenten/rapporten/2025/07/16/het-windenergie-infrastructuurplan-noor-
dzee.

3 In the Netherlands, such a connection model has been used for the wind farm ‘Gemini’. The Netherlands
shifted to a hub model with the introduction of the Offshore Wind Energy Actin 2016.

14 Kamerstuk 33 561, no. 63, p. 7.
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Netherlands, afirst hybrid connection —known as Lionlink —is being developed by TenneTl and National
Grid Ventures to connect Nederwiek 3 to both the Netherlands and the UK. In the recent WIN, addi-
tionalinterconnections between the Netherlands and other coastal States, such as Belgium, are fore-
seen from 2040 onwards.

Finally, a more uncertain development is offshore hydrogen production between 2040 and 2050. Hy-
drogen production through electrolysis is expected to play a crucial role in the energy transition.™®
With the future energy system being largely dependent on solar and wind energy, electrolysis can help
accommodate variable electricity generation and a flexible energy demand. As highlighted in the
Dutch North Sea Wind Energy Infrastructure Plan (the Windenergie Infrastructuurplan Noordzee or
WIN), producing hydrogen at sea offers two advantages: space availability and lower societal costs
from savings on electricity infrastructure.”® As offshore wind farms are developed farther from the
coast, the cost of transporting electricity to shore increases significantly due to the installation and
maintenance of longer cables. Thus, producing hydrogen at sea in areas such aswind area 6/7 is con-
sidered to be a key opportunity.” In the Netherlands, the various scenarios studied range from 2.4 to
26 GW of electrolysis in 2040, encompassing both onshore and offshore electrolysis.”® In 2024, the
first offshore pilot project (PosHYdon) was launched off the coast of Scheveningen.'” However, the
upscaling of such a technological development remains highly uncertain. The technology remains in
aninfancy stage, and the scale increase needed — from pilot projects to GW projects —is significant.
Additionally, the economic cost of development and the ecological impact of such a technology on
the North Sea remain largely unknown.°

2.2. Implementation Pathways for RED Ill Renewable Energy Areas

At the time of writing, the Netherlands is implementing RED lll. The coordinated mapping has been
finalised since May 2025, identifying all existing and planned wind areas under the North Sea Pro-
gramme 2022-2027 as available areas for the installation of renewable energy plants and the related
infrastructure.'' Additionally, the Netherlands’ legislative implementation of RED Ill is on its way. The
respective act has been adopted by the Second Chamber of the Dutch Parliament on 2 October 2025
and is subsequently discussed in its First Chamber.'* The envisioned legislative changes primarily
concern the Environment and Planning Act and the Offshore Wind Energy Act.

In the Explanatory Memorandum to the proposed Act forimplementing RED lll, the Dutch Government
notes that the existing regulatory framework for offshore wind energy, as embedded in the Offshore
Wind Energy Act, already shares many similarities with the designation process of RAAs as prescribed
by RED I11."2® Consequently, the Government does not consider it necessary to amend the Offshore
Wind Energy Act substantially at present. The designation process of RAAs and related changes will
instead be added to the Environment and Planning Act, which also applies to the Dutch part of the
North Sea.

"5 North Sea Wind Energy Infrastructure Plan (n 112), pp. 45-47.

16 |bid 46-47.

"7 |bid 48.

"8 |bid 23-25.

19 See ‘Poshydon’, <https://poshydon.com/nl/home/>.

120 North Sea Wind Energy Infrastructure Plan (n 112), p. 46.

121 Kamerstukken 2023-2024, 31 239, nr. 396; ‘Mapping RED’ https://www.internetconsultatie.nl/map-
ping_red3/b1 (n.d.).

122 Kamerstukken |, 2025/26, B of 4 November 2025.

128 Explanatory Memorandum to the Bill for implementing RED, Kamerstukken 11 2024/25, 36766, nr. 3, p. 18.
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2.2.1. Designating RAAs

By 21 February 2026, the Netherlands must have adopted one or more plans designating RAAs.™?*

However, it retains a large margin of discretion in implementing the Directive, including with regard to
decisions on whether and how to designate RAAs at sea. This section presents three realistic options
for implementing the changes brought about by RED Il in the Dutch part of the North Sea, along with
their respective advantages and disadvantages (Figure 2). Other options can be found in the Annex to
this report and have been excluded for the reasons described below.

Figure 2. Implementation Options
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Excluded options

To begin with, this section excludes options for which the existing Dutch permitting system —the plot
decisions and tendering procedure — would be replaced entirely by a new regime under RED IIl. As
explained in section 2.1.2 of this report, the Offshore Renewable Energy Act provides a mature per-
mitting regime that ensures an efficient use of marine space and financial resources through the cen-
tralised parcelling of the available areas and the centralised conduct of site studies. It also has the
potential, via its tendering system, to stimulate ecology-benefitting innovations beyond what is mini-
mally required by the law. This report, therefore, presupposes that it is desirable to keep these existing
features. This section also excludes the option of designating individual parcels as RAAs. Although the
Dutch plot decision system and RAAs share certain characteristics, such as the exempting of devel-
opers from the obligation to conduct an EIA and an appropriate assessment and the centralised es-
tablishment of rules on effective mitigation measures that need to be followed in the area concerned,

124RED, Art 15¢(1).
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this option would seem to offer limited to no added value compared to not designating RAAs at sea.’®

This option would not accelerate the procedure, as individual environmental assessments would still
be required for each plot. Worse, it could even make the procedure more cumbersome by adding an
extra layer of assessment during tendering, namely a screening obligation (see figure 3)."%

Figure 3. Excluded Option D
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Option A

At least three potential implementation options then remain. First, there is option A (see Figure 2),
which consists of designating RAAs on land only rather than at sea. The regime of wind areas and plot
decisions as it currently exists under the Offshore Wind Energy Act would then remain the same. There
are indications that designating RAAs on land only may be legally possible and perhaps also strategi-
cally desirable. Under RED lll, the Netherlands retains a wide margin of discretion in choosing the
location of RAAs, and itis therefore not necessarily obliged to designate such areas at sea. As stressed
by the EU Commission, RAAs are only a subset of all the possible areas where renewable energy pro-
jects can be developed under different (faster and simpler) permitting rules.'® The Netherlands may
therefore only want to designate RAAs where they can actually shorten the existing permitting proce-
dure. Itis questionable whether this is the case when it comes to offshore wind energy since the rele-
vant Dutch permitting regime has already been significantly streamlined. Currently, it is the shortest
of the North Sea coastal States.’?® Additionally, RED lll clarifies that RAAs are to be designated in areas
that are considered to be particularly suitable for renewable energy deployment because significant
environmentalimpacts are not expected there, with priority being given to artificially built areas, which
are typically found on land.'®® As there are currently still many uncertainties regarding the effects of
offshore wind farms on marine species and larger marine ecosystems, even at the project level,"°
excluding risks of significant environmental impact at the strategic level will likely raise several chal-
lenges at sea, if not making it altogether impossible. For these reasons, legal and strategic considera-
tions support limiting the designation of RAAs to areas on land.

However, at the same time, it should be noted that legal uncertainties as to whether this option would
meet the requirements of RED Il exist too. Notably, RED Il requires Member States to ensure that the
combined size of RAAs is ‘significant and that they contribute to the achievement of the objectives’

125 These shared characteristics are acknowledged in the Explanatory Memorandum to the Bill for implementing
RED, p. 18.

26 RED, Art 16a(4).

27 See European Commission (n 36) p. 7 and Directive (EU) 2023/2413, Recital 36.

28 As mentioned above, the streamlined and centralised permitting procedure in the Netherlands makes it the
shortest in the North Sea, with approximately 4.5 years between site tender and commissioning. See Ceciel
Nieuwenhout, ‘Developing Offshore Wind Farms - A Comparison and Analysis of the Legal and Governance
Frameworks of the North Sea Coastal States’ (2023) 10 European Journal of Comparative Law and Governance
518, p. 9.

129 RED, Art 15¢(1)(a).

130 Seeg, e.g., Parcel Decision Nederwiek (South) I-A, pp. 62-63.
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setoutinthe Directive.”™' Given the strategic role offshore wind energy is expected to play in the Dutch
energy transition, it is not immediately clear whether designation exclusively on land would meet this
requirement. What is more, accelerating renewable energy deployment in the Dutch North Sea re-
mains important, both because of the North Sea’s strategic contribution to national and EU renewable
energy targets, and because of the new permitting time limits introduced by RED llI. Although the cur-
rent permitting procedure for offshore wind farms in the Netherlands is already relatively short (4.5
years on average according to existing literature),’? it needs to be further accelerated to meet the or-
dinary time limits set under Article 16b RED."* The permitting procedure would need to be shortened
by 1.5 years on average in the scenario where no RAAs would be designated at sea.’™* However, the
mandatory time limits for permitting procedures within RAAs are even shorter. If RAAs were designated
at sea, the permitting procedure would have to be shortened by an average of 2.5 years, which obvi-
ously raises questions of feasibility and hence of compliance.'®

OptionsB&C

If the Netherlands decides to designate RAAs at sea, two options are possible: whole wind areas could
be designated as RAAs (option B in Figure 2) or some smaller areas within wind areas could be des-
ignated as RAAs, e.g. a combination of neighbouring parcels (option C in Figure 2). In both cases, the
environmental assessments would be conducted in one take at the strategic RAA plan level, with only
the screening remaining at the parcel decision level instead of an EIA and an AA."® Naturally, all other
decisions that are currently made at the parcel decision level, such as where precisely the wind farm
should be located —i.e. at which plot — and what rules should be complied with to ensure smooth
coordination with other users of the sea, would remain at the parcel decision level. Under option B,
decision-makers may choose to designate all wind energy areas as RAAs or only some of them, de-
pending on whether all wind areas meet the requirements of RED Ill (such as no overlap with major
migratory routes). If only some wind energy areas were designated as RAAs (under option B) or if only
sub-areas of wind energy areas were designated as RAAs (option C), then the existing permitting re-
gime and the accelerated regime would co-exist. This means the parcel decision would be subject to
a full EIA and an AA or to a streamlined screening, depending on the applicable regime. A potential
reason for choosing one of these blended options would be that they offer more flexibility if significant
environmental effects cannot be excluded for all (or entire) wind areas at a strategic level.

With regard to environmental effects, RED Il allows the designation of RAAs only outside Natura 2000
sites, nationally protected nature areas and major migratory routes for birds and marine mammals.™’
Although none of the designated or searched wind areas in the current North Sea Programme overlap
with a Natura 2000 site,® millions of migratory birds fly over the North Sea every year during the spring
and autumn migrations, as also noted in the most recent parcel decisions.™® This migration primarily

31 Article 15¢ para 3 RED.

132 Ceciel Nieuwenhout, ‘Developing Offshore Wind Farms - A Comparison and Analysis of the Legal and Gov-
ernance Frameworks of the North Sea Coastal States’ (n 128).

33 |bid.

134 RED, Art 16b(1).

'35 |bid, Art 16a(1).

136 RED, Art 16a(3)-(4).

187 RED, Art 15¢(1)(a)(ii).

138 See the Structuurvisiekaart 2022-2027 and the Zoekgebiedenkaart Noordzee in Programma Noordzee, pp.
104 and 116.

139 See e.g., Kavelbesluit kavel I-A windenergiebied Nederwiek (zuid), Staatscourant nr. 13171, 16 mei 2025, pp.
16 and 71; Kavelbesluit kavel Alpha windenergiegebied IJmuiden Ver, Staatscourant nr. 35269, 28 December
2023, p. 15.
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occurs in the coastal zone, but can also take place further out at sea, including migration to and from
the United Kingdom. Migration in the southern part of the North Sea furthermore concerns not only
birds but also bats and marine mammals, which are covered by RED lII’s limitations to0o."° Therefore,
a critical look needs to be taken at whether existing or planned wind areas (or sub-areas thereof) over-
lap with important migratory routes, since such overlap would preclude their designation as RAA. Alt-
hough it has to be noted that most migrating birds seem to prefer routes on land and not on sea'' and
that most continental migration therefore seems to occur over land, offshore migration corridors may
also be ecologically relevant. The identification of major migratory routes as well as other environmen-
tally sensitive areas must furthermore be supported by robust, species-specific data. To that end, if
RAAs were designated at sea, Member State authorities would need to use all appropriate and pro-
portionate tools and datasets to identify the areas where renewable energy development would not
have a significant environmental impact. Examples of such tools and datasets include wildlife sensi-
tivity mapping and the data available in the context of the Natura 2000 network.'? The results of these
analyses might further limit the areas that could be designated as RAAs or that Member States would
deem desirable for designation.

In the short term, option B (and potentially also option C) would require either a revision of the current
North Sea Programme 2022-2027 or the adoption of ad hoc RAA plans. In both cases, a new SEA and
a new AA would be required.'® As acknowledged by the Dutch EIA Commission, the assessment of
the current North Sea Programme indicates that ‘effects on nature are to be expected, particularly on
birds and underwater life (including marine mammals, fish, and bottom life), which may be contrary
to legislation and regulations.'** Additionally, effective mitigation measures have not been evaluated
in previous assessments of the North Sea Programme, but have instead been left for follow-up as-
sessments at the project level.'® Therefore, the wind areas that have been designated in the North
Sea Programme 2022-2027 are not suitable, as they currently stand, for the immediate accelerated
deployment of renewable energy pursuant to Article 15¢ of RED Ill. Designating RAAs would, at the
very least, require more detailed environmental assessments and, subsequently, the establishment
of rules for effective mitigation measures that developers need to adopt in the area.

In the long term, it would seem to make sense, where possible, to designate new RAAs at sea when a
new North Sea Programme is adopted, at the very least if the Dutch Government were to proceed with
implementation option B. The reason for this is that it would avoid duplication of strategic assessment
procedures. The designhation of RAAs in future North Sea Programmes should then naturally also be
accompanied by rules on effective mitigation measures to be adopted by developers.'®

To sum up, choosing between the three options requires determining a variety of things, such as
whether designating RAAs at sea could actually accelerate the existing Dutch permitting procedure;
whether designating RAAs exclusively on land would meet the legal requirement that the combined
size of RAAs is significant; in which areas and at what level meaningful environmental assessments
and mitigation rules could be conducted and established at sea; and which marine areas are

40 See e.g., Kavelbesluit | windenergiegebied Borssele, Staatscourant nr. 14428, 8 April 2016, p. 9; Kavelbesluit
Il windenergiegebied Hollandse Kust (zuid), Staatscourant nr. 2543, 19 Januari 2018, p. 9. Kavelbesluit kavel |-
A windenergiebied Nederwiek (zuid), p. 58; Kavelbesluit kavel Alpha windenergiegebied [Jmuiden Ver, p. 55.

141 See for example Euring, Bird Migration Atlas.

12 RED, Art 15¢(1)(a)(iii).

3 |bid 15¢(2).

44 EIA Commission ‘Toetsingsadvies over het milieueffectrapport, projectnummer’ (2022) 3595, p. 2.

45 |bid 7.

48 |bid.
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environmentally suitable for accelerated deployment of renewable energy to begin with given, the
constraints imposed by RED Il (such as the prohibition of overlap with major migratory routes).

2.2.2. Designating Infrastructure Areas

Under RED lll, the Netherlands can also adopt plans that designate grid and storage Infrastructure
Areas.™ In contrast to RAAs, the Netherlands is not legally obliged to designate such Infrastructure
Areas. However, as emphasised by the recent Dutch North Sea Wind Energy Infrastructure Plan (the
WIN), the energy transition depends heavily on the practical and long-term planning of the infrastruc-
ture needed to integrate the generated electricity into the energy system. It is therefore worth consid-
ering whether such areas could contribute positively to achieving this goal.

Grid infrastructure

As noted in section 2.1.3 above, the Netherlands envisions the development of energy hubs and hy-
brid interconnections. This will require strategic planning to connect multiple wind farms to a single
conversion station or to an artificial energy island, or to connect a single wind farm between multiple
coastal States. Currently, however, large grid infrastructures are planned on a case-by-case basis in
the Dutch part of the North Sea. The Infrastructure Areas introduced by RED Il may provide an oppor-
tunity to help realise the necessary strategic planning instead. Under RED llI, the Netherlands could
designate large grid infrastructure areas in the North Sea. Perhaps the most obvious instruments to
use for this purpose would be the subsequent North Sea Programmes, as these are the primary spatial
planning documents relating to the Dutch marine space. As highlighted in the WIN, investment deci-
sions for grid infrastructures must be made approximately 10 years in advance.' This makes accel-
eration of infrastructure development unrealistic in the short term covered by the current North Sea
Programme (2022-2027). Still, long-term planning is essential when adopting subsequent North Sea
Programmes. Using the concept of ‘RED Ill Infrastructure Areas’ might offer a clear framework for this
strategic long-term planning.

There are, however, two caveats. First, RED Il clarifies that Infrastructure Areas must aim to support
and complement RAAs,™® and it is therefore questionable whether the Netherlands could designate
offshore Infrastructure Areas without also designating RAAs in the North Sea. Of course, the Dutch
authorities would in this case still be at liberty to designate special areas for infrastructure develop-
ment via regular spatial planning procedures. The projects to be located in these areas would then
need to undergo environmental assessments in the regular manner. Second, the RED Il Infrastructure
Area framework does not necessarily seem to secure the said locations for renewable energy projects.
More specifically, it does not seem to guarantee that infrastructure projects would get priority over
other (potential) users of the area whose use of the area is incompatible with infrastructure deploy-
ment. Additional legal (or binding policy) measures, such as the abovementioned use of the North
Sea Programme, which is a binding spatial planning tool, would therefore seem to be necessary if the
Government were to aspire to achieve this goal.

However, although RED Il Infrastructure Areas may therefore be able to help facilitate strategic plan-
ning, it remains highly uncertain whether they can actually accelerate permitting for offshore grid in-
frastructure in the Netherlands. As mentioned above, the Dutch regulatory framework for offshore grid
infrastructures has already undergone major streamlining. Currently, grid infrastructure projects are

147 RED, Art 15e(1).
48 North Sea Wind Energy Infrastructure Plan (n 112), p. 3.
149 RED, Art 15e(1).
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subject to centralised planning. A coordinated permitting procedure can be applied on the basis of a
single environmental assessment procedure thatinforms the project decision.’° The project decision
then serves as an environmental permit for activities related to its implementation.’ Therefore, RED
lllis likely to accelerate the permitting process for offshore grid infrastructures only if multiple projects
can be planned and effectively assessed at a strategic level. Subsequently, individual project deci-
sions would only undergo screening for unforeseen adverse effects, provided that they implement the
rules on mitigation measures established in the North Sea Programme.'®?

Storage infrastructure

Additionally, designating infrastructure areas could ensure the strategic deployment of storage infra-
structures and facilitate the scaling up of hydrogen production projects. While hydrogen offers more
than just storage opportunities, electrolysis can play a crucial role in storing renewable electricity as
hydrogen, which can be stored in large volumes for extended periods.™®

Currently, offshore hydrogen production is not regulated by any special regime as the technology re-
mains small-scale and in its infancy. Nevertheless, when large-scale hydrogen production becomes
a realistic option, it would most likely be made subject to the same regime as large grid infrastructures
and infrastructure of national interest more generally.”™* Thus, such projects would then be subject to
centralised planning, with the option to apply a coordinated permitting procedure, and a single envi-
ronmental assessment procedure that informs the project decision.’®

Therefore, as for grid infrastructures, RED lll is likely to accelerate permitting for offshore storage infra-
structures only if multiple projects can be planned and effectively assessed at a strategic level. Sub-
sequently, individual project decisions would only undergo a screening for unforeseen adverse ef-
fects, provided that they implement the rules on mitigation measures established in the Infrastructure
Area plan (which could be integrated into the North Sea Programmme)."®®

To summarise, strategic planning of key infrastructure for the energy transition is urgent and neces-
sary. Designating Infrastructure Areas in the North Sea Programme can provide a framework for the
long-term planning of future grid and storage infrastructures. However, it remains unclear whether
such areas can effectively accelerate the permitting process of such projects as envisioned under
RED Ill. The existing development framework for projects of national importance has already under-
gone significant streamlining and such projects are already subject to a single assessment procedure.

50 Environment and Planning Act, Art 5.45 and 5.52(2).

151 |bid, Art 5.52(2).
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153 European Commission, ‘A hydrogen strategy for a climate-neutral Europe’ COM(2020) 301 final.
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Part 3. Challenges and Opportunities in the Dutch North Sea

RED Il introduces three important changes for the planning and permitting of offshore renewable en-
ergy developments. First, RED lll offers a special regime to streamline environmental assessments for
renewable energy development. Second, RED Ill introduces multiple presumptions to simplify com-
pliance with nature conservation obligations. While these presumptions are necessary for streamlin-
ing assessment procedures within RAAs and Infrastructure Areas, most of them apply to any renewa-
ble energy project, provided the necessary or appropriate mitigation measures are adopted. Finally,
RED lll creates a new system to financially compensate for adverse environmental effects when pro-
jects are found to be highly likely to cause unforeseen significant environmental effects, following the
screening, and when those effects cannot be mitigated or compensated for in any other proportionate
manner.

Part 3 of this report evaluates the extent to which these three changes can be implemented in the
existing Dutch practice and what impact they would have thereon. Section 3.1 analyses under which
conditions environmental assessments can be streamlined in the Dutch part of the North Sea. Sec-
tion 3.2 evaluates the relevance of the three nature conservation presumptions for offshore wind en-
ergy development in the Dutch part of the North Sea. Section 3.3 outlines the conditions under which
monetary compensation can be applied and assesses whether these conditions are typically met in
the Dutch part of the North Sea.

3.1. Streamlining environmental assessments

The first change introduced by RED Il to the legal framework is procedural. Under certain conditions,
renewable energy projects are exempted from EIA and AA requirements. The Directive assumes that
a SEA can ensure that likely significant effects are excluded by setting the geographical and techno-
logical conditions under which future projects would be developed. Since EU law only requires an EIA
for projects likely to have significant adverse environmental effects,’®” any projects that comply with
such predefined conditions would not require an EIA.

This raises the question: should environmental assessments be streamlined? And more precisely, can
an SEA substitute for an EIA and AA at the project level from a legal perspective? The answer might
seem self-evident as RED Il explicitly allows such streamlining. However, it depends on two require-
ments: (1) whether RAAs and infrastructure areas can be designated in the Dutch part of the North
Sea and (2) whether effective mitigation measures can be identified at the strategic level to ensure
compliance with nature protection law. These two requirements follow from Article 2(1) of the EIA Di-
rective, which requires projects that are likely to have significant effects on the environment by virtue,
inter alia, of their location on the one hand, and of their nature and size on the other, to be made sub-
ject to a requirement for an assessment of their effects (see box 1 below). As a rule, however, an EIA
is always required if the project is likely to have significant transboundary effects or if a third State that
is likely to be significantly affected requests so, according to Article 7 of the EIA Directive.

1) Location requirements

First, streamlining environmental assessment procedures is only permissible under RED lll in so-
called low-conflict areas, namely, where renewable energy development is not expected to have

S7EIA Directive, Art 2(1).
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significant environmental effects. Although in Infrastructure Areas, such effects can be duly mitigated
or, where not possible, compensated for.

Box 1: EIA & Appropriate Assessment (AA)

EIA Directive, Article 2(1): Member States shall adopt all measures necessary to ensure that projects
likely to have significant effects on the environment by virtue, inter alia, of their nature, size or location
are made subject to an EIA.

In the Dutch offshore practice, the EIA primarily focuses on assessing significant effects on birds and
other protected species, in accordance with Article 5 of the Birds Directive and Article 12(1) of the
Habitats Directive, which prohibit their deliberate killing or disturbance.

Habitats Directive, Article 6(3): Any plan or project not directly connected with or necessary to the
management of the site but likely to have a significant effect thereon, either individually or in combi-
nation with other plans or projects, shall be subject to appropriate assessment (AA) of its implications

Under RED lll, RAAs can only be designated in areas where renewable energy development is not ex-
pected to have significant environmental effects, so-called “low-conflict areas”.’*® Certain areas have
been pre-excluded given their environmental sensitivity, and where significant environmental effects
cannot be a priori excluded. These pre-excluded areas are Natura 2000 sites, nationally protected
nature areas, and major migratory routes for birds and marine mammals.’®® As also highlighted by the
CJEU, however, a likelihood of significant effects may arise not only from plans or projects that are
located within a protected site but also from plans or projects that are located outside a protected
site.’® Therefore, Member States must also identify and exclude other areas where renewable energy
developments are expected to have a significant environmental impact on Natura 2000 sites.™®’

Low-conflict areas shall be identified using all appropriate and proportionate tools and datasets, in-
cluding wildlife sensitivity mapping, while taking into account the data available in the context of the
development of a coherent Natura 2000 network."®? Since these low-conflict areas are intended to
exempt projects from the need to subsequently carry out an EIA and AA, their identification should
ideally also take into account the evaluation criteria used to determine whether such assessments
would normally be required:

- For ElAs, evaluation criteria for projects falling under the scope of Article 4(2) of the EIA Di-
rective, such as offshore wind farms, are outlined in Article 2(1) and Annex lll of the EIA Di-
rective. As mentioned above, projects likely to have significant environmental effects, for ex-
ample by virtue of their location, must be made subject to an EIA. The sensitivity of the loca-
tion must be determined considering the existing land use, the relative abundance, quality,

58 RED, Art 15¢(1). As mentioned above, in infrastructure areas, such effects can be duly mitigated or, where
not possible, compensated for. See Art 15e(1).

9 |bid, Art 15¢(1)(a)(ii). For infrastructure areas, major migratory routes are not pre-excluded, and grid infra-
structure shall only avoid other protected areas. See Art 15¢e(1)(a)-(b).

180 C-142/16 European Commission v Federal Republic of Germany, para 29: ‘The fact that the project (...) is not
situated in the Natura 2000 areas concerned, but rather at a considerable distance from them (...) in no way
precludes the applicability of the requirements laid down in Article 6(3) of the Habitats Directive.

81 RED, Art 15¢(1)(a)(ii): ‘excluding (...) other areas identified on the basis of sensitivity maps and the tools re-
ferred to in the point (iii). Such exclusion does not apply to infrastructure areas.

82 |bid 15¢(1)(a)(iii).
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and regenerative capacity of natural resources in the area, as well as the natural environ-
ment’s absorption capacity.

- For AAs, an assessment is required when there is a probability or risk that the plan or project
will have significant effects on the site concerned.’® ‘[Sluch a risk exists if it cannot be ex-
cluded on the basis of objective information that the plan or project will have significant ef-
fects on the site concerned’.’® However, significant effects under Article 6(3) of the Habitats
Directive must be interpreted as linked to the site’s conservation objectives.'®® Therefore, sig-
nificant effects only exist when the plan or project may undermine the site’s conservation ob-
jectives.'®®

Some areas that are currently designated under the Dutch North Sea Programme may not meet the
location requirements for RAAs. First, although no wind areas overlap with Natura 2000 sites, some
uncertainty remains regarding possible overlap with important migratory routes for birds and marine
mammals.’®” Second, it cannot be ruled out that renewable energy development in the currently des-
ignated wind areas would cause significant environmental effects. The SEA of the current North Sea
Programme indicates that ‘effects on nature are to be expected, particularly on birds and underwater
life (including marine mammals, fish, and bottom life).'® The SEA further notes that significant ad-
verse effects may occur on the objectives of Natura 2000 areas for the northern gannet, silver gull,
common tern and great black-backed gull.'® Accordingly, parcel decisions have always required an
EIA and an AA,"° thereby confirming that a risk of significant adverse effect on Natura 2000 areas
could not be ruled out.

While ElIAs and AAs have consistently been required for all parcel decisions to date, this does not
mean that offshore wind farms systematically produce significant adverse environmental effects—
quite the opposite. AAs have systematically found that carrying out the planned activity, given the rel-
evant conservation objectives, would not adversely affect the natural characteristics of protected
Natura 2000 areas. EIA results, on the other hand, are less conclusive. The killing or disturbance of
individual birds or other protected species has never been ruled out. However, the planned activities
have never been found to deteriorate the conservation status or to undermine the aim of maintaining
species populations at a favourable conservation status in their natural range, even when combined

163 C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Vereniging tot Bescherming
van Vogels v Staatssecretaris van Landbouw, Natuurbeheer en Visserij, para 43.

84 |bid, para 44.

165 C-293/17 Codperatie Mobilisation for the Environment UA and Vereniging Leefmilieu v College van gedepu-
teerde staten van Limburg and College van gedeputeerde staten van Gelderland, para 93.

186 C-441/17 European Commission v Republic of Poland, para 112.

87 As mentioned above, millions of migratory birds fly over the North Sea every year during the spring and au-
tumn migrations, as noted in the most recent plot decisions. However, according to environmental NGOs, Dutch
marine spatial planning has only taken into account the role of ecological corridors and measures to a limited
extent. See, e.g., Bird Life International and Vogelbescherming Nederland, Assessment of the Marine Spatial
Plan of The Netherlands — Alignment of The Dutch Marine Spatial Plan with EU environmental objectives (2023),
https://www.birdlife.org/wp-content/uploads/2023/09/Birdlife-Maritime-Spatial-Plan-Assessment-
NL_2023.pdf.

168 EIJA Commission (n 144), p 2.

69 |pid.

70 This can be found in Sections 7.2. of plot decisions. E.g., Parcel Decision Borssele I, p. 28; Parcel Decision
HK (South) lll, p. 40; Parcel Decision Nederwiek (South) I-A, p. 53; Parcel Decision IJmuiden Ver Alpha, p. 51.
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with other offshore wind farms. Consequently, all parcel decisions to date have granted derogations
for the deliberate killing and disturbance of specific protected species.””

The gap between the systematic requirement to conduct EIAs and AAs and the systematic conclusion
that significant effects are not expected stems from the consideration of mitigation measures, which
can only be considered during the assessment stage rather than at the initial screening stage. During
the screening, mitigation measures are not considered, as by definition they presuppose that signifi-
cant adverse effects are likely. In contrast, they are taken into account during EIAs and AAs, ensuring
that such effects are avoided or, at least, significantly reduced.

2) Mitigation measures requirement

Under RED Ill, in order for a renewable energy project to be exempted from the obligation to undergo
an EIA and an AA, it must comply with the rules on effective mitigation measures established at the
strategic level.””? These measures shall prevent, or at least significantly reduce, adverse environmen-
tal effects while ensuring compliance with:

- Article 6(2) of the Habitats Directive — avoiding deterioration of Natura 2000 sites insofar as
such deterioration could be significant in relation to the objectives of this Directive.

- Articles 12(1) of the Habitats Directive and 5 of the Birds Directive — preventing deliberate kill-
ing or disturbance of protected species, as well as deterioration or destruction of their breed-
ing and resting sites;

- Article 4(1) of the Water Framework Directive — preventing deterioration of surface and ground-
water status, and achieving good ecological status.'®

The mitigation measures must also be proven to be effective. Since the identified mitigation measures
are intended to exempt projects from subsequent EIA and AA obligations, they should ensure that
significant environmental effects and impacts on the conservation objectives of Natura 2000 sites are
avoided or at least significantly reduced. Therefore, the mitigation measures should be described in
detail, with an explanation based on definitive scientific evidence of their effectiveness in achieving
their preventive goal."””* They shall be distinguished from compensation measures. Compensation
measures do not prevent adverse effects on specific specimens or their habitats, but instead aim to
offset them —for instance, by improving the quality of their habitats in other locations.

In the Dutch part of the North Sea, rules on mitigation measures are systematically established in plot
decisions, but not at the strategic level.'® These rules are not established at the strategic level due to
the current nature of marine spatial planning. The North Sea Programme and its marine spatial plan
only designate areas and the associated installed power capacity expected therein, rather than de-
signing specific projects. Consequently, mitigation measures are, until now, excluded from plan-level
assessments. The SEA and AA instead focus on assessing the effects of developing a given power
capacity within a designated area. They also evaluate the cumulative impact of the total installed

71 This can be found in Sections 7.5.7 or 7.5.8 of plot decisions. E.g., Parcel Decision Borssele |, pp. 39-40;
Parcel Decision HK (South) Ill, pp. 50-51; Parcel Decision Nederwiek (South) I-A, pp. 66-67; Parcel Decision
IJmuiden Ver Alpha, pp. 64-65.

72 RED, Art 16a(3) and 15e(2).

73 bid, Art 15¢(1)(b) and 15e(1)(e). Compliance with these specific nature protection provisions is only required
for RAAs and not for infrastructure areas.

74 C-142/16 European Commission v Federal Republic of Germany, paras 37-45.

7 This is required under Article 4(1)(b)-(c) of the Offshore Wind Energy Act and can generally be found in Section
7.8 and Part lll of the plot decisions, Measures 2 or 3, and 4.
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capacity needed to meet the Dutch offshore targets, taking into account the expected number of tur-
bines and anticipated technological improvements over time.

The established rules on mitigation measures have remained relatively stable since 2016. Therefore,
establishing them at the strategic level, such as in the North Sea Programme, may be possible and
even required under the SEA Directive without altering their content. Indeed, SEA reports mustinclude
information on mitigation measures for implementing the plan or programme, which may reasonably
be required, given current knowledge and assessment methods.'”® Current mitigation measures typi-
cally include:

1) Bandwidth measure: capping the maximum number of turbines and the minimum power of
the wind farm to reduce bird/bat collisions, especially among local non-breeding bird spe-
cies."”’

2) Standstill measure: slowing down or stopping turbines during predicted mass bird migra-
tions."”®

3) Cut-in speed measure: raising the wind speed threshold at which a wind turbines start turning
during predicted bat migration peaks.”®

4) Underwater noise measures: deploying acoustic deterrent devices, using slow and soft start
techniques, and applying an underwater noise standard.'®

Nevertheless, it is not self-evident that these mitigation measures meet the necessary standards un-
der RED Il.

Bottlenecks and solutions

The main bottleneck concerns the interpretation of Article 12(1) of the Habitats Directive and Article
5 of the Birds Directive when adopting rules on mitigation measures.'" Article 15¢(1)(b) of RED re-
quires that the rules established in RAA plans ensure that the appropriate mitigation measures are

76 SEA Directive, Art 5(1)-(2) and Annex |.

77 Essentially, the fewer wind turbines there are, the lower the risk of collision. Currently, a maximum of 76 tur-
bines on average is considered to limit the risk of collision to a level that ensures the favourable conservation
status of the little gull, great black-backed gull, and herring gull, and to exclude significant adverse effects on
Natura 2000 areas. See Parcel Decision Borssele |, p. 30. Accordingly, all the following wind farms have been
capped at 76 turbines or fewer.

78 The rotation speed is reduced to less than 1 or 2 rotations per minute during the mass migration of birds. The
measure was initially to be implemented through real-time monitoring. However, due to the high costs associ-
ated with such last-minute adjustments, it was decided to base the near shutdown of wind farms on a signal
from the Government in consultation with TenneT, using a model that predicts mass migrations two days in ad-
vance. The first shutdown took place in 2023 at Borssele lll and IV. See, e.g., Parcel Decision Nederwiek (South)
I-A, pp. 71-73. See also ‘Maatregel om tijdens vogeltrek windparken op zee stil te zetten dit najaar formeel van
kracht’ (Noordzeeloket) https://noordzeeloket.nl/functies-gebruik/windenergie/nieuws-windenergie-zee/maat-
regel-tijdens-vogeltrek-windparken-zee-stil/.

79 |nitially, the cut-in speed was 5 m/s during mass migration periods. However, subsequent field research has
better identified the conditions under which those migrations are taking place. The cut-in speed now varies be-
tween 3.6 and 5.6 m/s at hub height (between sunset and sunrise from mid-August through the end of October).
See, e.g., Parcel Decision Nederwiek (South) I-A, pp. 73-74.

8 The underwater noise standard has evolved from a variable standard, depending on the period and number
of turbines to be installed, to a fixed standard of 164 dB, with specific exemptions to simplify technical adjust-
ments and promote innovation. See, e.g., Parcel Decision Nederwiek (South) I-A, pp. 74-77.

81 This has been transposed in the Environment and Planning Act, Art 5.1(2)(g); Living Environment Activities
Decree (Bal), Art 11.37(1), 11.46(1), and 11.54(1).
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applied in a proportionate and timely manner to ensure compliance with the obligations laid down,
inter alia, in Articles 6(2) and 12(1) of the Habitats Directive and Article 5 of the Birds Directive.

On the one hand, in the Netherlands, the two prohibitions are interpreted strictly, in accordance with
the CJEU’s case law, namely at the level of individual specimens rather than at the population level.'®?
This means that a breach of the said articles already occurs if there is a risk of killing one single spec-
imen, even if overall the renewable energy project will not have significant adverse impacts at the pop-
ulation level. Following this strict interpretation, the above-mentioned mitigation measures fall short
of ensuring compliance with Article 12(1) of the Habitats Directive and Article 5 of the Birds Directive.
Instead, they generally ensure that planned activities will not hinder the maintenance or restoration of
the favourable conservation status of the affected species populations (or their satisfactory level in
the case of birds). In otherwords, the mitigation measures only ensure that the conditions for granting
derogations to Article 12(1) of the Habitats Directive and Article 5 of the Birds Directive are met,
thereby precisely acknowledging non-compliance with these two provisions.

On the other hand, RED lll may also be understood as softening the strict interpretation of these two
provisions, or at least changing their nature to some kind of obligations of due diligence. Indeed, a
strict interpretation would seem to prevent the designation of any RAAs for offshore (and possibly also
onshore) wind energy deployment altogether, as the risk of killing a single bird exists even at the project
level. Second, if the mitigation measures eliminate the risk of killing a single specimen, then no breach
of the relevant species protection provisions takes place to begin with, and the presumption would
not be needed at all. Consequently, the compliance requirement with Articles 12(1) of the Habitats
Directive and 5 of the Birds Directive would need to be interpreted more leniently to ensure the “effet
utile” of both the presumption and the RAA regime as a whole. This is already the case in neighbouring
Member States, which use population thresholds to assess compliance with the two prohibitions.'
At a minimum, the Member State would need to ensure that the population status is not negatively
affected.

Irrespective of this potential bottleneck, streamlining environmental assessment procedures may
also be worth considering outside RAAs.

First, it should be noted that the requirements for streamlining environmental assessment procedures
in Infrastructure Areas are less stringent than those applicable to RAAs. Regarding location, Infrastruc-
ture Areas can be designated in areas where renewable energy development is not expected to have
significant environmental effects or where such effects can be duly mitigated or, where not possible,
compensated for. Regarding the mitigation requirement, rules on mitigation measures established in
Infrastructure Areas plans are not explicitly required to ensure compliance with any specific nature
conservation obligation under RED IIl.

Second, some form of streamlining may also be possible outside RAAs by establishing standard mit-
igation measures at the strategic level. While general exemptions from EIA and AA obligations are in-
compatible with Article 2(1) of the EIA Directive and Article 6(3) of the Habitats Directive,'® fine-tuning

82 ABRVS 16 april 2014, ECLI:NL:RVS:2014:1284; C-473/19, paras 51-53. See also Sanne Akerboom and oth-
ers, ‘Wind energy projects and species protection law: a comparative analysis of the application of EU law in five
Member States’ (2019) 28 European Energy and Environmental Law Review 144.

183 Akerboom and others (n 182).

84 C-66/06 Commission of the European Communities v Ireland, para 65; C-256/98 Commission of the Euro-
pean Communities v French Republic, para 39; C-241/08 European Commission v French Republic, para 31;
C-538/09 European Commission v Kingdom of Belgium, para 45.
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screening criteria may be possible. As mentioned above, the gap between the systematic requirement
to conduct EIAs and AAs and the systematic conclusion that projects will not have significant adverse
effects stems from the consideration of mitigation measures in the assessment. During the screening,
mitigation measures cannot be considered, as their very purpose presupposes that significant effects
are likely to occur.”®® However, standard features that are required for all projects of a given type and
which are set outin a previous planning act can be considered in the screening (see box 2)."®¢ Defined
bandwidths, standstill protocols, noise standards or similar measures may qualify as such standard
features and therefore be specified in the North Sea Programme. Consequently, these standards
would be considered to determine whether individual parcel decisions must be subject to additional
ElAs or AAs.

Box 2: Standard Features — C-721/21 Eco Advocacy

49. Thus, where such elements are incorporated into the design of a project not with the aim of
reducing the negative effects of that project on the site concerned, but as standard features re-
quired for all projects of the same type, those elements cannot, inter alia, be regarded as indica-
tive of probable significant harm to that site, contrary to the measures referred to in paragraphs
46 and 47 above.

50. Subject to the verifications which it is for the referring court to carry out, it appears that the
incorporation of the measures referred to in paragraph 9 above into the design of projects such
as that at issue in the main proceedings is required, generally, by planning acts and that, in the
case at hand, it was required by the Meath County Development Plan 2013-2019, which, moreo-
ver, has been the subject of an environmental assessment under Directive 2001/42/EC of the Eu-
ropean Parliament and of the Council of 27 June 2001 on the assessment of the effects of certain
plans and programmes on the environment (OJ 2001 L 197, p. 30).

51. Article 6(3) of Directive 92/43, interpreted in the light of the precautionary principle, does not
therefore preclude the taking into account of such measures during the screening phase of those
projects. In the light of the foregoing considerations, the answer to the fourth question is that Ar-
ticle 6(3) of Directive 92/43 must be interpreted as meaning that, in order to determine whether it
is necessary to carry out an appropriate assessment of the implications of a plan or project for a
site, account may be taken of the features of that plan or project which involve the removal of
contaminants and which therefore may have the effect of reducing the harmful effects of the plan
or project on that site, where those features have been incorporated into that plan or project as
standard features, inherent in such a plan or project, irrespective of any effect on the site.

Recommendations

The wind areas currently identified in the North Sea Programme and the parcel decisions, including
mitigation measures, together may not yet fully satisfy the requirements set out above, notably the
requirement that no overlap exists with listed ecologically valuable areas such as major migratory
routes. Two key actions could already facilitate the streamlining of environmental assessment proce-
dures:

185 C-323/17 People Over Wind and Peter Sweetman v Coillte Teoranta, para 40; C-721/21 Eco Advocacy CLG v
An Bord Pleanala, para 46.

186 For the Court’s complete reasoning on the distinction between mitigation measures and standard features,
see C-721/21 Eco Advocacy CLG v An Bord Pleanala, paras 44-52.
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1. The designation of low-conflict areas in the Dutch part of the North Sea should begin with
the formal identification of major migratory routes, which must then be excluded from
designation.

2. Standard mitigation measures should be more systematically integrated into the assess-
ment of strategic plans to ensure that significant adverse effects are excluded early in the
decision-making process and should then be prescribed as standard features that are re-
quired for all wind energy projects in the Dutch part of the North Sea.

3.2. Presumptions

RED Ill introduces three presumptions that may clarify the relationship between offshore renewable
energy development and nature conservation. First, renewable energy projects are presumed to com-
ply with key nature conservation obligations provided that they adopt the appropriate mitigation
measures. These nature conservation obligations include the non-deterioration obligation of Natura
2000 sites (see section 3.2.1) and the prohibitions of deliberate killing and disturbance of protected
species (see section 3.2.2). Additionally, renewable energy development is presumed to be carried
out for imperative reasons of overriding public interests and serving public health and safety (as dis-
cussed in section 3.2.3 below).

3.2.1. Article 6(2) of the Habitats Directive

RED Ill introduces a first presumption of compliance with the obligation of non-deterioration of Natura
2000 sites set out in Article 6(2) of the Habitats Directive. Under Article 15¢(1)(b), third paragraph,
projects that are located within RAAs are presumed not to be in breach of Article 6(2), provided that
they implement the appropriate mitigation measures that have been included in the RAA plan con-
cerned.

This presumption contrasts with the usual interpretation of Article 6(2) of the Habitats Directive. Gen-
erally, the CJEU has held that national legislation introducing a presumption of compliance for certain
activities or establishing a broad presumptive derogation is incompatible with Article 6(2)."’

Under Article 6(2) of the Habitats Directive, Member States are required to avoid any significant dete-
rioration and disturbances to protected sites in view of the Directive’s objectives. In contrast, Article
6(3) establishes a procedural safeguard: any plan or project likely to have a significant effect on a pro-
tected site must undergo an AA to ensure it will not adversely affect the site’s integrity.

In practice, the AA allows the competent authority to ensure that a plan or project complies with Arti-
cle 6(2) of the Directive.'® In RAAs, however, renewable energy projects are exempted from the AA
requirement.’® Instead, the competent authority must establish rules on the appropriate mitigation
measures to be adopted by the project, at the strategic level and in the RAA plans, to ensure compli-
ance with Article 6(2) of the Habitats Directive.’®® Consequently, projects that implement the appro-
priate mitigation measures are presumed to comply with Article 6(2).

87.C-241/08 European Commission v French Republic, para 38; C-432/21 European Commission v Republic of
Poland, para 1083.

188 C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Vereniging tot Bescherming
van Vogels v Staatssecretaris van Landbouw, Natuurbeheer en Visserij, paras 35 and 36.

89 RED, Art 16a(3), second paragraph.

%0 |bid, Art 15¢(1)(b), first paragraph.

1 bid, Art 15¢(1)(b), third paragraph.
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Relevance for the Dutch part of the North Sea

Inthe Dutch part of the North Sea, the presumption’simmediate added value is limited, as no offshore
wind farm to date has been found to have a significant effect on a Natura 2000 site, individually or in
combination with others.’ However, such adverse effects cannot be a priori excluded for future de-
velopments, making the presumption potentially relevant in the long term.

The presumption’s relevance to offshore wind energy in the Netherlands also depends on other con-
siderations. First, it applies only within RAAs, making its relevance contingent on whether those areas
are designated offshore in the first place. Moreover, the presumption does not generally relieve the
Netherlands of its obligations under Article 6(2) of the Habitats Directive. The presumption seems to
merely simplify compliance at the project level, while responsibility for overall compliance remains at
the strategic level. At this level, Member States remain bound by the obligation to prevent habitat de-
terioration.'® As such, simplifying compliance at the project level may even hinder the Netherlands
in identifying risks of deterioration.

Bottlenecks

As Member States still seem to be bound to comply with the obligations of Article 6(2) of the Habitats
Directive, the presumption does not seem to resolve the ongoing challenge where, despite a compli-
ant appropriate assessment and the absence of any error by the competent authority under Article
6(3), a plan or project subsequently proves likely to cause habitat deterioration. In such cases, Article
6(2) seems to become applicable again to safeguard the Directive’s core objective of conserving nat-
ural habitats and species.’® The competent authority must then take the necessary steps to remedy
the situation, namely, to restore the ecological characteristics of the affected Natura 2000 sites.

Under RED Ill, the absence of an AA at the project level risks exacerbating this challenge. Where the
screening identifies unforeseen effects before the project is authorised, the developers may be al-
lowed to implement compensatory measures to address them, as discussed below.' However,
where unforeseen effects are not identified before the projectis authorised, the Member State, bound
by Article 6(2) of the Habitats Directive, will have to remedy the situation. It is not entirely clear from
the text of the Directive, however, how such remedy should take place. Can a permit for a renewable
energy project within a RAA still be revoked or amended (i.e. is the presumption rebuttable) or would
the Member State be forced to find another solution to restore the damage? As noted in section 3.2.3
below, there are indications that the overriding interest presumption of RED Il can indeed be rebutted.
If this line of thought is consistently applied throughout the Directive, then it seems that the relevant
permits could be amended or revoked as well, provided that there is clear scientific evidence that the
projects concerned are causing deterioration of the site. Another uncertainty concerns a situation
where a cumulation of smaller effects ultimately leads to significant deterioration: if deterioration is
caused by multiple projects and/or natural events, does the presumption then entail some sort of hi-
erarchy whereby renewable energy projects within RAAs are to be addressed last? As renewable en-
ergy projects would be legally presumed not to be in breach of the non-deterioration principle, would

92 See, e.g., Parcel Decision Borssele |, pp. 41-42; Parcel Decision HK (South) I, p. 53; Parcel Decision IJmuiden
Ver Alpha, p. 67; Parcel Decision Nederwiek (South) I-A, p. 69.

198 See C-141/14 European Commission v Republic of Bulgaria, para 56; C-461/14 European Commission v
Kingdom of Spain, para 94.

194 C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse Vereniging tot Bescherming
van Vogels v Staatssecretaris van Landbouw, Natuurbeheer en Visserij, para 37.

95 RED, Art 16a(5), second and third paragraphs.
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other types of projects or activities, which do not benefit from such a presumption, such as fisheries,
need to compensate for the total deterioration, insofar as they also contribute to it? Or do Member
States still retain their usual margin of discretion when deciding how to meet their obligations under
Article 6(2)7? The answers to these questions matter significantly for the future of the energy transition
and for the balancing of interests in the marine environment.

3.2.2. Non-Deliberate killing and disturbance of protected species

RED Ill introduces a second presumption of compliance regarding the deliberate killing and disturb-
ance of species that are protected under the Habitats Directive and the Birds Directive. This presump-
tion applies to any renewable energy project that implements the appropriate mitigation measures.
However, the wording of the presumption differs depending on whether the project is located within
or outside RAAs.

Within RAAs

Under Article 15¢(1)(b), third paragraph of RED, a project is presumed not to be in breach of Article
12(1) of the Habitats Directive and Article 5 of the Birds Directive provided that it has implemented the
appropriate mitigation measures that have been identified in the RAA plan of the area in which it is
located. In other words, such a project is presumed not to cause the deliberate killing or disturbance
of birds and other protected species.

Outside RAAs

Under Article 16b(2) of RED, where a renewable energy project has adopted “necessary mitigation
measures”, any killing or disturbance of the species protected under Article 12(1) of the Habitats Di-
rective and Article 5 of the Birds Directive shall not be considered to be deliberate. In other words,
such a project must be considered not to be in breach of these two provisions.

Hence, the two presumptions share the same scope and content, despite different wording. What
matters is that the project has adopted the necessary or appropriate mitigation measures.

Mitigation measures

In all cases, the presumption depends on the adoption of the necessary or appropriate mitigation
measures.

Within RAAs and Infrastructure Areas, the appropriate mitigation measures refer to those pre-identi-
fied by the competent authorities.'® The presumption is the logical consequence of streamlining en-
vironmental assessment procedures and pre-establishing rules on mitigation measures. As men-
tioned above, Member States are required to establish a mitigation rulebook for each RAA and infra-
structure area they designate. In RAAs, these rules must ensure that ‘appropriate mitigation measures
are applied in a proportionate and timely manner to ensure compliance’ with the obligations laid down
in Article 12(1) of the Habitats Directive and Article 5 of the Birds Directive.’ Additionally, RED IlI
specifies that such rules must be targeted to the specificities of each identified RAA, to the type or
types of renewable energy technology to be deployed in each area and to the identified environmental
impact.'®

196 RED, Art 15¢(1)(b), first paragraph and 15e(1)(e).
7 Ibid, Art 15¢(1)(b), first paragraph.
%8 |bid, Art 15¢(1)(b), second paragraph.
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Outside RAAs and Infrastructure Areas, what constitutes ‘necessary’ mitigation measures remains
unclear, as such measures are not pre-identified by the competent authority.

Novel mitigation measures

Additionally, under RED lll, Member States may allow the use of novel mitigation measures to prevent,
to the extent possible, the killing or disturbance of species protected under the Habitats Directive and
the Birds Directive, or any other environmental impact.”®® Novel mitigation measures refer to
measures whose effectiveness has not been widely tested.

As a possible derogation from the way the CJEU has interpreted and applied the precautionary princi-
ple in the context of EU nature conservation law, this option must be interpreted restrictively. RED llI
specifies that such measures may be authorised only for one or several pilot projects, for a limited
time period, and only where their effectiveness is closely monitored and immediate corrective action
is taken if they prove ineffective.?® When it comes to the reference to “any other environmental im-
pact”, however, multiple interpretations are possible. A broad and literal interpretation would suggest
that the provision also includes impacts on Natura 2000 sites. A restrictive interpretation, on the other
hand, would suggest that the application of novel mitigation measures should instead be confined to
other impacts on protected species within the meaning of Article 5 of the Birds Directive and Article
12(1) of the Habitats Directive, such as the deterioration or destruction of breeding sites or resting
places. The latterinterpretation would preclude the consideration of novel mitigation measures under
Article 6(3) of the Habitats Directive, thereby ensuring consistency with the CJEU's existing case law,
which requires that such measures be described in detail and supported by definitive data demon-
strating their effectiveness at the time of authorisation.?"'

Even though they are interpreted restrictively, allowing novel mitigation measures represents a signif-
icant departure from the strict species protection regimes established under the Birds and Habitats
Directives. In particular with regard to Article 5 of the Birds Directive, the CJEU has held that the pro-
hibitions cannot be suspended or limited in time.?*? By allowing the use of not fully proven mitigation
measures for a limited period, a Member State could, in practice, temporarily reduce the level of pro-
tection guaranteed by those provisions, since such measures may fail to prevent killing or disturbance
of protected species. It is therefore essential that the implementation of novel mitigation measures is
closely monitored and that immediate remedial steps be taken when they prove ineffective.

Relevance to the Dutch part of the North Sea

The relevance of this presumption needs to be nuanced in the context of the Dutch part of the North
Sea.

As highlighted above, current mitigation measures may not fully ensure compliance with Article 5 of
the Birds Directive or Article 12(1) of the Habitats Directive, as interpreted strictly by the CJEU, but
rather with the conditions for granting derogations from these two provisions.

In any event, the effect of such a presumption will most likely be limited in practice. Currently, exemp-
tions from the obligation to obtain a separate permit in relation to species protection law are

%9 |bid, Art 15¢(b), third paragraph and Art 16b(2).

200 | pbid.

201 C-142/16 European Commission v Federal Republic of Germany, paras 37-45

202 C-252/85 Commission of the European Communities v French Republic, para 9; C-507/04 Commission of
the European Communities v Republic of Austria, paras 113-115.
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systematically granted in parcel decisions on the condition that the project implements the identified
mitigation measures, which ensure that the conservation status of the affected species is not at stake.
As a derogation from general law, the presumption should, in no way, be interpreted as allowing a
deterioration of the conservation status of the affected species,?*® which would contravene the ob-
jectives of the Habitats Directive and the Birds Directive. Thus, it is likely that ‘necessary’ mitigation
measures would need to ensure that a projectis not detrimental to the conservation status of affected
species, at the very least.

3.2.3. Overriding public interest, public health, and safety

Finally, RED Ill introduces a presumption that renewable energy developments are carried out for im-
perative reasons of overriding public interest and serving public health and safety, until climate neu-
trality is achieved. While broad in scope, the presumption does not seem to be unlimited, and its rel-
evance may be marginalin practice given current developments in relation to renewable energy in the
Dutch part of the North Sea.

Limited scope

Member States must ensure that this presumption applies in planning and permitting procedures
when balancing legalinterestsin individual cases under Article 6(4) and Article 16(1)(c) of the Habitats
Directive, Article 4(7) of the Water Framework Directive and Article 9(1)(a) of the Birds Directive. These
provisions include the granting of derogations from species and habitat protection obligations.

As previously noted, the presumption does not explicitly apply to exceptions granted under Article
14(1)(e) of the Marine Strategy Framework Directive (MSFD).?* However, Article 14(1)(e) MSFD is not
relevant for granting permits for projects, but only provides a possible justification for Member States
not receiving a good environmental status on Member State level.

Member States may also restrict the application of the presumption to certain parts of their territory,
specific technologies, or projects with defined technical characteristics, provided that they notify the
Commission of their decision and the underlying justification.?®®> RED lII’s preamble offers some guid-
ance in that respect:

Member States should presume those renewable energy plants and their related infrastruc-
ture to be of overriding public interest and serving public health and safety, except where there
is clear evidence that those projects have significant adverse effects on the environment
which cannot be mitigated or compensated for, or where Member States decide to restrict the
application of that presumption in duly justified and specific circumstances, such as reasons
related to national defence.?*®

Rebuttable presumption

The presumption also seems to be rebuttable, meaning it can be disputed. This is suggested by the
preamble recital cited in the previous paragraph, as well as by the interpretation of a similar

203 This seems to follow, for example, from RED Il preamble recital 37 which requires Member States (insofar as
preamble recitals can do so) to assess the effectiveness of the measures ‘through appropriate monitoring and,
in the light of the information gathered, to take further measures as required to ensure that there are no signifi-
cant adverse impact on the population of the species concerned’.

204 Directive 2008/56/EEC.

205 RED, Art 16f.

206 RED Ill, Recital 44.
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presumption under the temporary Council Regulation 2022/2577, which intended to lay down a
framework to accelerate the deployment of renewable energy until a more permanent instrumentwas
adopted to this end, i.e. RED II.?°” The Commission highlighted in a report relating to this regulation
that the presumption is rebuttable, meaning that ‘permitting authorities and courts can disapply it
where there is clear evidence that those projects have major adverse effects on the environment
which cannot be mitigated or compensated for’.?%®

Irrespective of its nature, the presumption only facilitates the assessment of the conditions for grant-
ing derogations under the Habitats and Birds Directives. It does not impose a duty on the competent
authority to grant such derogations. It falls within the discretion of the competent authority to weigh
up the different interests at stake. In other words, a permit can still be refused even if all conditions
under Article 6(4) of the Habitats Directive, for instance, are met.

Relevance to the Dutch North Sea

In practice, the presumption is not expected to significantly affect offshore renewable energy devel-
opments in the Dutch part of the North Sea, especially for large infrastructures of national interest.
Offshore wind energy developments have systematically been considered to be carried out in the
overriding public interest and to serve public health and safety in all parcel decisions to date.? Dutch
courts, including the Council of State, have also acknowledged that renewable energy projects, and
the energy transition at large, were, or at the very least could be, of such a character as to constitute
an overriding public interest or serve public health and safety.?'® Dutch offshore wind farms therefore
already used to benefit from a relatively favourable application of the derogation requirement.

The presumption is furthermore not unlimited. As mentioned above, the presumption does not explic-
itly apply to the Marine Strategy Framework Directive, which includes an indicator on ecological bio-
diversity. The presumption also seems to be rebuttable. More importantly, even if a renewable energy
project is presumed to be of overriding public interest, this does not mean that its negative effects on
the environment should automatically be accepted. The competent authority still has to weigh the
public interest and the environmental harm caused, especially in cases where a renewable energy
development is likely to cause irreparable ecological damage.

3.3. Unforeseen Effects and (Monetary) Compensation

Finally, RED creates a new system: under specific circumstances, significant adverse environmental
effects may be compensated for financially.?" The Directive acknowledges that not all adverse envi-
ronmental effects can be identified at the strategic level and, therefore, considers that unforeseen
effects should not disproportionately hinder the permitting of projects in previously assessed low-

207 Regulation 2022/2577 laying down a framework to accelerate the deployment of renewable energy, Art 3.

208 European Commission, ‘Report from the Commission to the Council on the review of Council Regulation (EU)
2022/2577 of 22 December 2022 laying down a framework to accelerate the deployment of renewable energy’
COM(2023) 764 final, p. 9.

209 pgrcel Decision IJmuiden Ver Beta, p. 62-64; Parcel Decision IJmuiden Ver Alpha, pp. 62-64; Parcel Decision
HK (West) VII, pp. 57-58; Parcel Decision HK (West) VI, pp. 58-59; Parcel Decision HK (North) V, pp. 56-57; Parcel
Decision HK (South) IV, pp. 49-50; Parcel Decision HK (South) Ill, p. 49-50; Parcel Decision HK (South) Il, pp. 41-
42; Parcel Decision HK (South) |, pp. 42-43; Parcel Decision Borssele V, pp. 36-37; Parcel Decision Borssele 1V,
pp. 36-38; Parcel Decision Borssele lll, pp. 36-38; Parcel Decision Borssele Il, pp. 37-38; Parcel Decision Bors-
sele |, pp. 37-39.

210 See e.g. the cases ABRvVS 18 February 2015 ECLI:NL:RVS:2015:438, para 9.4; ABRvS 4 May 2016
ECLI:NL:RVS:2016:1227, para 7.2; ABRvS 4 November 2020 ECLI:NL:RVS:2020:2621, para 13.

21T RED, Art 15e(4) and 16a(5).
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conflict areas.?’? In such cases, subject to the condition that there are no proportionate mitigation
measures that can prevent or minimise the effects and that no other proportionate compensation
measures exist, financial compensation may be permitted as a last resort option.

Importantly, monetary compensation is not intended to become the new standard in EU nature con-
servation law. Its scope of application remains narrowly defined under RED llI, making it a last-resort
option. Where applicable, however, it represents a significant departure from the general legal frame-
work governing the conservation of Natura 2000 sites. Normally, compensation must be carried out
in kind and is often limited to the granting of derogations under Article 6(4) of the Habitats Directive.?'®
That said, the practical impact of this legal innovation should be viewed with nuance, particularly re-
garding renewable energy developments in the Dutch part of the North Sea.

Last-Resort Option

Monetary compensation is a solution to address unforeseen significant environmental effects that
may arise from streamlining environmental assessment procedures in designated RAAs and infra-
structure areas. As outlined above, environmental assessments are simplified within RAAs and infra-
structure areas and, in principle, limited to a screening process at the project level.?’* Monetary com-
pensation is designed to address significant adverse effects identified only during such screening —
effects that would otherwise trigger a full EIA and AA.?™®

This mechanism applies only to grid or storage projects that are located in Infrastructure Areas, or to
wind and solar photovoltaic projects within RAAs that have been exempted from the obligation to un-
dergo further environmental assessments, even when such projects are highly likely to give rise to sig-
nificant unforeseen adverse effects.?'® In these cases, the developer must adopt appropriate and pro-
portionate mitigation measures to avoid, or at least significantly reduce, the identified unforeseen ef-
fects.?"”” Where such mitigation measures exist and are applied, the project is presumed to comply
with the various nature conservation obligations discussed above. RED lll facilitates the granting of
such derogations by explicitly allowing the developer to adopt compensatory measures in that situa-
tion, which, if no other proportionate options exist, may even take the form of monetary compensa-
tion.2"®

Monetary compensation thus functions strictly as a measure of last resort. It allows certain projects
to proceed despite their potential to cause unforeseen significant adverse effects.?'® Under the Nature
Directives, such projects can only be authorised through specific derogations, depending on the type

2123eeg, e.g., RED Ill, Recital 46, last sentence: ‘In the case of compensatory measures, the project development
can be pursued while compensatory measures are being identified.

213 Compensation is explicitly required for granting derogations under Article 6(4) of the Habitats Directive. Com-
pensation is not required for granting derogations under Article 16(1) of the Habitats Directive and Article 5 of
the Birds Directive. Still, it can be considered to offset the detrimental impact on the conservation status of the
species concerned. See European Commission (2021) ‘Guidance document on the strict protection of animal
species of Community interest under the Habitats Directive’ COM (2021) 7301 final, p. 70.

214 RED, Art 15e(3) and 16a(4).

215 |bid, Art 15e(4) and 16a(5).

218 |bid.

217 |bid.

218 |bid.

219 |bid, Art 16a(5) and, implicitly, Art 15e(4).
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of environmental harm involved.?° These derogations are subject to strict conditions, which can be
fulfilled through compensation to some extent:

- Article 6(4) of the Habitats Directive — derogations are explicitly subject to, among others, the
condition that the Member State shall take all compensatory measures necessary to ensure
that the overall coherence of Natura 2000 is protected.

- Article 16(1) of the Habitats Directive — derogations are permitted only where they are not det-
rimental to the maintenance of the populations of the species concerned at a favourable con-
servation status within their natural range. In practice, this condition can be met by adopting
compensation measures to ensure or improve the conservation status of the affected spe-
cies.?’

- Article 9(1) of the Birds Directive —while derogations are not explicitly subject to the condition
that the activity or project does not negatively affect the maintenance of the affected species
population, the CJEU has frequently referred to such a condition when it ruled on the legality
of derogations. For instance, the ‘small numbers’ condition set out in Article 9(1)(c) can only
be metif it ensures the maintenance of the population of the species concerned at a satisfac-
tory level.?2 The CJEU also stated that:

derogations under Article 9 of the Birds Directive may be granted only if it is ensured
that the population of the species concerned is maintained at a ‘satisfactory level’
and, if that condition is not fulfilled, hunting of birds cannot, in any event, be consid-
ered to be judicious and, accordingly, acceptable.?®

On the one hand, RED lll seems to uphold the objectives of the two Nature Directives by maintaining
a requirement to compensate for significant adverse effects on protected sites or species. On the
other hand, it also seems to weaken species and habitat protection regimes by explicitly allowing de-
velopers to use monetary compensation as a last resort.?** But to what extent does this last-resort
option constitute a substantial departure from the conditions generally applicable to nature conser-
vation derogation under the Habitats Directive and the Birds Directive, and how relevant will it be for
offshore wind development in the Dutch part of the North Sea?

Natura 2000 sites

For wind and solar photovoltaic projects within RAAs, and only within RAAs, financial compensation
may first be applied to address unforeseen adverse effects on the integrity of a Natura 2000 site.??

The possibility of such financial compensation departs significantly from the usual interpretation and
application of Article 6(4) of the Habitats Directive. Payments to individuals or towards special funds,
regardless of whether or not these are ultimately allocated to nature conservation projects, are gen-
erally considered not suitable under the Habitats Directive.??®* Where such monetary measures were

220 Habitats Directive, Art 6(4) and 16(1); Birds Directive, Art 9.

221 European Commission (n 213) p. 70.

222 C-557/15 European Commission v Republic of Malta, para 66.

228 C-217/19 European Commission v Republic of Finland, para. 68. The Court also made a cross-reference to
its case-law on derogations under Article 16 of the Habitats Directive in C-674/17 Luonnonsuojeluyhdistys Tapi-
ola Pohjois-Savo — Kainuu ry v Risto Mustonen and Others, para 84.

224 RED, Art 15e(4) and 16a(5).

225 |bid, Art 16a(5). Regarding infrastructure areas, the literal wording of Article 15e(4) of the Directive appears to
limit monetary compensation to species protection alone, thereby excluding effects on Natura 2000 sites.

226 Eyropean Commission, ‘Managing Natura 2000 sites — The provisions of Article 6 of the “Habitats” Directive
92/43/EEC’ COM (2018) 7621 final, p. 62.
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to be adopted to compensate for the adverse effects on the integrity of a Natura 2000 site, they should
ensure the overall coherence of Natura 2000 is maintained, as generally required for derogations
granted under Article 6(4) of the Habitats Directive.

Additionally, under Article 16a(5) of RED, the responsibility for taking compensation measures seems
to shift from the Member State — under Article 6(4) of the Habitats Directive — to the operator, who
‘shall adopt proportionate mitigation measures or, where such mitigation measures are not available,
compensatory measures, which, if other proportionate compensatory measures are not available,
may take the form of monetary compensation, in order to address any adverse effects.” In practice,
however, such a shift must be nuanced. In accordance with the polluter-pays principle, the project
developer generally already bears the costs of compensatory measures.??” However, the actual im-
plementation of these measures often lies beyond the developer’s direct control, as it largely depends
on third parties, such as the owners of suitable compensation sites or the competent authority. Con-
sequently, the responsibility for the cost and for the adoption of compensatory measures has always
differed and is unlikely to be supported solely on the operator.

Protected species

For wind and solar photovoltaic projects within RAAs, as well as for grid and storage projects within
infrastructure areas, financial compensation may be applied to address unforeseen adverse effects
on birds and other protected species under the Habitats Directive and the Birds Directive.??® Under
Article 16 of the Habitats Directive and, to some extent, as mentioned above, under Article 9 of the
Birds Directive, a project can only be authorized despite the deliberate killing or disturbance of birds
and other protected species, provided that the derogation is not detrimental to the maintenance of
the populations of the species concerned at a favourable conservation status in their natural range.
Compensation measures are not explicitly mentioned in either provision. They are therefore not a nec-
essary condition for a derogation.?? As discussed above, however, compensatory measures may be
considered to ensure compliance with the maintenance of the populations of the species concerned
at a favourable conservation status in their natural range. This, however, is only possible if these com-
pensatory measures actually lead to ecological improvement, ensuring the favourable conservation
status. Financial compensation, therefore, is not an adequate means to comply with Article 16 (1) of
the Habitats Directive. Consequently, the possibility of financially compensating for adverse effects
on protected species under RED Il significantly departs from Article 16 of the Habitats Directive and
Article 9 of the Birds Directive. Although RED Il explicitly requires that, where no other compensation
measure is available, the operator ‘pay a monetary compensation for species protection programs
(...) to ensure or improve the conservation status of the species affected.’?*® Therefore, the means
raised by financial compensation must (at least) be used to improve the conservation status. How-
ever, this financial compensation does not need to ensure that the favourable conservation status is
upheld, as Article 16 (1) of the Habitats Directive would require. Furthermore, RED Ill adds that for
projects located within RAAs, such compensation shall be paid (only) for the duration of the renewa-
ble energy plant's operation.?®

227 |bid 66; Jacqueline Zijlmans and Hans Woldendorp ‘Compensation and Mitigation: Tinkering with Natura
2000 Protection Law’ (2014) 10(2) Utrecht Law Review 172, p. 188.

228 RED, Art 15e(4) and 16a(5).

229 See C-131/24 Umweltorganisation VIRUS — Verein Projektwerkstatt fir Umwelt und Soziales and Others,
Opinion AG Kokott, para 48; European Commission (n 226) p. 70.

0 RED, Art 15e(4) and 16a(5)

27 |bid.
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Finally, while in RAAs, the operator is directly responsible under RED Il for taking such compensatory
measures; in infrastructure areas, the competent authority must ensure that the operator adopts the
appropriate compensatory measures.??

Dutch part of the North Sea

Currently, providing compensation has not been a mainstream practice in the Dutch offshore wind
energy sector.?® First, all parcel decisions to date have consistently concluded that adverse effects
on the integrity of adjacent Natura 2000 sites could be excluded, thereby not requiring compensation
measures under Article 6(4) of the Habitats Directive.?** Additionally, the populations of affected spe-
cies have been systematically assessed to remain in a favourable conservation status within their nat-
ural range through the application of mitigation measures, without requiring separate compensatory
measures for granting derogations under Article 9 of the Birds Directive and Article 16 of the Habitats
Directive.?®

This situation may, however, change in the future, particularly after the implementation of the 2032
offshore wind energy roadmap. The favourable conservation status of affected species is currently
ensured for developments up to 2032, taking into account the cumulative effects of all projects
planned and realised both nationally and internationally.?*® Yet, each additional project narrows the
remaining margin between the cumulative impact on a species and its ecological carrying capacity.
As the North Sea becomes increasingly crowded, as additional wind areas are designated, and envi-
ronmental conditions further deteriorate, the need for compensation measures is likely to grow. Under
the new RED IIl framework, developers will, in limited circumstances, be able to make monetary pay-
ments to meet their compensation obligations.

Such a financial compensation system has a clear practical advantage. It could facilitate a clustered
approach, whereby compensation for multiple projects is combined into a single, larger restoration
initiative. Such an approach may prove more effective for biodiversity outcomes than creating frag-
mented patches of compensated nature, as recognised by the Dutch government itself.?*” However,
clustered compensation also raises practical challenges. If post-implementation monitoring reveals
that the measures are less effective than anticipated — as has been the case, for instance, with the
Tweede Maasvlakte project?® — questions arise about how additional costs should be shared. Should
these be distributed equally among all project developers, or proportionally, with larger or more envi-
ronmentally impactful projects bearing a greater share of the burden?

232 |bid.

23 \Which seems to be in line with a general trend that has been identified in the Netherlands in the past. See,
e.g., Zijlmans and Woldendorp (n 227) 185.

234 See, e.g., Parcel Decision Borssele |, pp. 41-42; Parcel Decision HK (South) II, p. 53; Parcel Decision lJmuiden
Ver Alpha, p. 67; Parcel Decision Nederwiek (South) I-A, p. 69.

235 This can be found in Sections 7.5.7 or 7.5.8 of plot decisions. E.g., Parcel Decision Borssele |, pp. 39-40;
Parcel Decision HK (South) II, pp. 50-51; Parcel Decision IJmuiden Ver Alpha, pp. 66-67; Parcel Decision Neder-
wiek (South) I-A, pp. 64-65.

238 To date, the (positive) results of the EIAs and AA have been based on the KEC 4.0 or earlier versions. The KEC
is a framework for assessing the cumulative effects on populations of protected species when achieving the
objectives for offshore wind energy. The latest version (KEC 4.0) examines the ecological effects of various
rollout scenarios up to around 2030, as well as the wind farm developments in the North Sea by neighbouring
countries during the same period.

237 Bill for implementing RED IlI, p. 12.

238 See Vereniging tot Behoud van Natuurmonumenten in Nederland v de minister voor Natuur en Stikstof, 15
November 2022, ECLI:NL:RBMNE:2022:4557.
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However, such an advantage also needs to be nuanced. In RAAs, RED lll only allows unforeseen ef-
fects at the project level to be compensated for. Other foreseeable effects at the strategic level will
always need to be duly mitigated. In infrastructure, RED lll seems to explicitly authorise compensating
for foreseeable effects where proportionate mitigation measures are not available.

Bottlenecks

Two particular challenges remain regarding the identification of adequate compensation measures
and their effective implementation.

First, under RED lll, compensatory measures, including monetary ones, are intended to address un-
foreseen significant effects without prior EIA or AA. However, as highlighted by the CJEU in relation to
Article 6(4) of the Habitats Directive, ‘in order to determine the nature of any compensatory measures,
the damage to the site [or the affected species] must be precisely identified.?*® Thus, it remains un-
clear how adequate compensatory measures will be identified without prior assessment of the un-
foreseen adverse effects.

Second, research has shown that all stages of the compensation process are vulnerable to error—
from biased impact assessments that underestimate environmental harm or overstate compensatory
outcomes, to delays inimplementation and insufficient monitoring of compensation measures.?*° En-
trusting the planning, implementation, management, and oversight of compensation to an independ-
ent entity (one without a vested interest in the payment amounts), as envisioned in RED lll, could im-
prove transparency and effectiveness. The success of such an approach, however, would depend on
the attitude, expertise, and resources of the responsible authority.

Recommendations

Two key actions could facilitate the identification of adequate compensation measures and their ef-
fective implementation:

1) Designating one or multiple third, relatively independent actors, such as a species protection
programme, responsible for the effective implementation of the compensatory measure.

2) ldentifying compensatory measures should, as much as possible, follow existing criteria out-
lined in the Commission’s guidance on compensatory measures:?*’

a. Targeted compensation

b. Effective compensation
c. Technical feasibility

d. Extent of compensation
e. Location

f.  Timing

g.

Long-term implementation

239 C-304/05 Commission of the European Communities v [talian Republic, para. 83.

240 See e.g. Donald McGillivray, ‘Compensating Biodiversity Loss: The EU Commission’s Approach to Compen-
sation under Article 6 of the Habitats Directive’ (2012) 24 Journal of Environmental Law 417; S.J. van Leeuwen
and others, ‘Compensatie van schade aan natuurgebieden: vervolgonderzoek naar de bescherming van natu-
urgebieden’ (Algemene Rekenkamer 2014).

241 European Commission (n 226) p. 62.
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Conclusion

The implementation of RED Ill in the Dutch part of the North Sea is both a catalyst and a constraint: it
creates new legal tools to accelerate deployment, yet it does not seem to loosen many of the EU’s
nature protection standards to which the Netherlands remains bound. The Directive’s ambition to ac-
celerate renewable energy deployment through streamlined planning and permitting must be recon-
ciled with the Netherlands’ existing, already efficient framework for offshore wind energy. The current
Dutch regime, centred on the Offshore Wind Energy Act and the Environment and Planning Act, al-
ready delivers a highly coordinated, one-stop-shop system. Still, meeting RED lII’s stricter time limits
and front-loaded assessment model will require targeted legislative and administrative refinement,
not complete redesign.

The report concludes that the designation of RAAs and Infrastructure Areas may be legally and scien-
tifically challenging in the Dutch part of the North Sea, in light of the existing practice. Current
knowledge gaps regarding the cumulative effects of offshore wind energy on the North Sea ecosystem
and various protected species, combined with strict location and mitigation requirements under RED
[ll have to be taken into account if the Netherlands wants to designate RAAs at sea.

Nonetheless, RED Il offers potentially valuable mechanisms to identify and address significant ad-
verse effects at a strategic level, thereby minimising the risk of unforeseen effects later in the decision-
making process and simplifying compliance with nature conservation law obligations at the project
level.

Streamlined environmental assessments could build upon the existing practice by elevating the des-
ignation of mitigation measures currently set out in parcel decisions to a more strategic level—poten-
tially within the framework of a revised North Sea Programme, coupled with rigorous plan-level SEA/AA
and mandatory project-stage screening for unforeseen and transboundary effects. Such integration
would allow pre-established location and mitigation conditions to form the environmental basis for
subsequent authorisations, while maintaining the high level of protection required by EU law.

The introduction of presumptions under RED I, relating to compliance with the Habitats and Birds
Directives, and to overriding public interest and of public health and safety, offers both opportunities
and risks. While these presumptions may simplify project-level authorisations, their practical appli-
cation must be carefully calibrated to ensure continued compliance with the Netherlands’ general
obligations under EU nature legislation.

The Directive’s mechanism for addressing unforeseen adverse effects through financial compensa-
tion represents a significant departure from other EU law. While it offers flexibility in managing residual
unforeseen environmental effects, its strict conditions — limited scope and last-resort nature — raise
both legal and methodological questions that must be resolved before implementation.

In sum, while RED llI’s legal innovations align with the Netherlands’ broader ambitions for an acceler-
ated energy transition, their integration into the Dutch North Sea context will demand careful legal,
ecological, and institutional consideration. By providing concrete recommendations, this report aims
at assisting legislators and policymakers to take into account the most pressing concerns to acceler-
ate the development of renewable energy within the safe ecological limits of the North Sea.
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RAA Implementation Options

Annex

Option A
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